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PREFACE. 



Forms are of the essence or substance of jus- 
tice; because they are as absolutely necessary to 
the administration of justice as the rules of law 
and justice themselves. 

A precedent is erroneous or defective, by which 
justice. is prevented or injustice is permitted. 

The first general collection of forms in bank- 
ruptcy was made by GreeUj an attorney, who 
published a very useful book upon bankrupt law, 
though it was originally full of errors. 

All his precedents have been preserved and 
continued without any alteration by other authors 
to the present day ; but when they. are examined 
they will be found to be extremely imperfect. 

That precedent is greatly defective when the 
facts stated in it may be correct, yet a great viola- 
tion of law and justice may result from it; a 
deposition may be true respecting the petitioning 
creditor's debt, the trading, or the act of bank- 
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IV PREFACE. 

ruptcy, though the party ought not to be declared 
a bankrupt, or if he were, the commission must 
be superseded ; • that deposition is erroneous, upon 
which no dividend ought to be paid ; that assign- 
ment is bad, which does not prevent an extent, or 
upon which the assignees cannot recover the 
bankrupt's property, or make a good title to a 
p*tcfeas'e'r ; that warrant or conimitment is imper- 
ft^cf, iipon which an action may be maintained 
dgainst the commissioners and messenger ; that 
agreement to commence a isuit in equity, t^f refer 
a dispute to arbitration is wrong, which leaves 
the assignee td do it at his own expeui^^i; that 
petition is unfounded in law or equity, Which 
must be dismissed with costs. 

r • • 

:Th^ following publicatioh has pointed out 
a^bundant instances of errors of this extraordinary 
magnitude in books, which are now perpetually 
referred to, though these precedents have been in 
use for at least sixty years. 

In order to pursue with confidence or certainty 
what is right, we ought to know what is wrong. 

The Bankrupt Law now includes the whole 
mercantile laV of England; a merchant cannot 
'ejiter into any contract which may not be the 
subject of legal investigation, if he becomes a 
bankrupt. 



PREFACE, V 

Hence an infinite variety of cases of the 
greatest importance to the mercantile world are 
brought every Term before the Chancellor, and 
the courts of law, in which a bankrupt, bis 
assignees, or creditors, are concerned. 

In the course of a few months since the second 
volume of The Origin^ Progress and Present 
Practice of the Bankrupt Law was published, 
many most important questions have been decided. 
I have arranged them in the order of the two first 
volumes, that it may be readily seen how the law 
in that short period has been changed or con- 
firmed. 

I have examined and abridged these decisions, 
and have annexed my own observations, as I 
have done in the former volumes, with respectful 
freedom. 

EDW. CHRISTIAN. 

Field Courts Gray^s Imtf 
May 20th, 1816. 
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Ist LiBT. 

-I', * • ... 

WItiiam Gould, Esq. at Bleasdale'a and Alejtander's, 

.*'Ne# Itia. 
Hwiourable James Abercrombyy 25, Old Square, Lin* 

coln's'Inn, M. P. • 
Waiiam Wingfield, Esq. 21, Old Buildings, do, 
iVLh Turner, Esq. 40, Wimpole Stteet, Cavendildi 
r'- '. Square • . "-: ' 

WiUiajn .Thomas Boe, Esq. 7, Old Square^ Lincoln'^ 
•■ - Inn. ■'.■*> 
'}.,.. 2nd.*" ' • • 

irplin ftmc^, Eflq. 10, Crown Office RoW, temple. " 
John Mitford, Esq. Chapel Siair-case, Xincolh's Inn. 
WilliAm'Horne, Esq. lO; Old Square, Lincoln's Inn, M. F. 
tjebrge Story, Esq. 6, Southampton Buildings. 
Fraticis Charles Parry, Esq. 1 9, Bromptori ^Crescent. 

3d. 
Burtpn Moiice, Esq. Palace Court, Great ScoflaQd 

Yard: ■ ■.,•'■ :• 

William Elias Taunton^ Esq.. 50, Chancery Lane. . ' 
William Roberts, Esq. 2, Lincohoi's Inn New Square. 
Richard Bttrdon Sanderson, Esq. Id, Moniagde Siireet, 

Russei Square. *i' ^ 

Ijkiiliempable Willifim Hienry Jk>bn^caU<fr^, 

Inn New Square. ...jj 



CDKIfWnOIIEftS W BAMXBOfML nUi 

4th. 

• 

Henr3j'^ch#r4 Jl^yiwld^, E^. §, .Bedford jB9jr>^*^ . 
Robert Joseph Chambers, fk;q. TJuion Hall» lBorough# 
William Conant, Esq. ]!, Portland Place. 
Richard Richards, Esq. 1, Old Square, Lincoln's Inn. 
Joseph Hickey, Gent. 14, Argyle Street. 

dOu 
John Reeves, El$q. 18, Duke Street, Westminster. 



W ». , .-^ # g 



Richard Woodeson, Esq. 12, Bosweli Court, *<Jarjr 

Street .,^ 

Archibald Callen, Esq. 25, Old Square, Lincoln's Inn/ 
Richard Wilson, Esq. 47, Lincoln's Inn Fields. 
Qeoq^ Nigel Edwards, Esq. IZ, Mitre Court B^ldingi^ 

Temple. 

- 6th. =",'..- -^\. 

John Nares, Esq. 8, John Street,, King's Road. 
Edward Christian, Esq. Field Court, Gray's Inn. 
Robert Talbot, Esq. Stone Castle, near Dartfofd. 
Francis Vesey, Esq. Six Clerks-office. 
Spencer Richard John Lewin, Esq. 19, Old BuUdingis, 
Lincoki^s Inn. ^ '?^ 

7th. 

Ihfnry'Stebbing, Esq. 41, Brompton Row. ,\ 

John -jfeaxiclerk. Esq: 26', Bolton Street, ^iccadiliy.*^ 
Henry Wrottesley, Esq. 10, Lincoln's Inn Old Square. 
Jeffries Spranger, Esq. IS, Lincoln's Inn Old Square.^ 
Wifljaarf Patey, Esq. 2, Essex Court, ' Temple. * '*"* ' 

SVS^Mtt/£Sdtirtfn«!f,vfii^ 0, BtowBaUdiiifff^ ^-U&tdiale 
Inn. /i.y ^i^L 



William Welfit^ Esq. 81, Lfneoln's Inn Old Square. 
John Pensam, Esq. Sergeant's Inn, Fleet Street. 
Nathaniel Clayton, Esq. 3, Lincoln's Inn New Square.; 
WiUtam John Law, Esq. 19> Lincoln's Inn Old Buildings. 

9th. 

James Trebeck, Esq. SO, Green Street, Grosvenor Square. 
John Samuel Hudson, Esq. 13, Harcourt Buildings, 

Temple. 
William Owen, Esq. 19, Lincoln's Inn Old Buildings^ . 
James Seton, Gent Adams' Court, Old Broad Street. 

10th. 

Thomas Evance, Esq. 10, Walcot Place, Lambeth. ,, 
Walter Pye, Esq. 14, Carmarthen Street, Tottenham 

Court Road. 
Philip Neve, Esq. 17, Fumival's Inn, Holborn. 
William Randall, Esq.. 2, Terrace, Kentish Town. 
Alexander Johnson, Esq. 1, Brick Court, Temple. 

11th. 

Andrew Huddlestone, Esq. 2, Gray's Inn Square. 
Peter Johnston, Esq. 1 1 , Somerset Street, Portman Square. 
Henry Hall, Esq. 63, Lamb's Conduit Street. 
Basil Montague, Esq. 10, Lincoln's Inn New Square Area. 
Thomas Meggison, Esq. 1, Essex Court, Temple. 

12th. 

John Calthorpe Gough, Esq. 9, Lincoln's Inn, New 

Square.' 
John Bowles, Esq. 65, OW Broad Street. 
iotefidwardDowdesw^ll, 2^ J^iincoln's Inn New Square 

Area, M. P. -^^^ 



» • * 



George Dale^CoIliDS<in,-Escj. 24, Lincoln's Inn Old 
Buildings. .....--•- - -- 

Peter Stilli Ge^l SjIiMcbln's Inn Nerr Square. ^ • '"^ 

13th. 

Joseph Yates, Esq. 68, Park Street, Grosvenor Square. 
Geoige Daniel Harvey, £sq. Staamore^ Middlesex- 
Christopher PuUen, Esq. 8, Lincoln's Inn Old Square* 
George Roots, Esq. 20, Lincoln's Inn Old Buildings. 
Francis Cross, Esq. .19, Lincoln's Inn Old Buildings. _ - 

• . ^ * --• * >• 
14th. 

Giffin Wilson, Esq. 6, Portugal Street. 

Archibald Elijah Impey, Esq, 9^ Guildford Street. ^ ^ ^^ 

Montague Farrer Ainslie, Esq. 2, Gray's Inn Square. . 

William VUliiers Surtees, Esq. 

Robert Grant, Esq. 40, Russell Square. 
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aSPri M OBSBMHiM TO- 1HE COMllIitlONBM. 



MESSENGERS 



TO THE 



COMMISSIONERS OF BANKRUPTS. 



Joseph Hartop, 32, Southampton Buildings. 
Henry Page^ 8, Southampton Buildings. 
John Trinder Nixon, 35, Southampton Buildings. 
J(dm .Billing^ 6, Quality Court, Chancery Lane. 
John Wright, 9, Quality Court, Chancery Lane< 
John Ridley, Baptist Chambers, Chancery Lane^ 
Stephen Long> 8, Quality Court, Chancery Lane. 



INSTRUCTIONS, 



d^c. 



STRIKING A DOCKET. 



11^ HEN a trader is indebted to one creditor^ or to %■ 
partnership, £100 or upwards, or to two such 
creditors «£150, or to three or more ,£200, and they are 
prepared to prove that he has committed an act of bank- 
ruptcy after their debts were contracted, they may re- 
spectively proceed to sue out a commission of bankrupt, 
against him. 1 vol. 201. 

It is necessary that the petitioning creditor should 
retain a solicitor to sue out the commission for him. That 
is not prescribed by any statute, but it is always done; 
and in some of the orders of the chancellor, and in 
several parts of the proceedings, it is presumed that a 
solicitor is employed. 1 vol. 237. 
He used to be called the clerk to the commission* 
The solicitor to the commission may himself be the 
petitioning creditor, and may himself afterwards be the 
assignee ; but he must be cautious that his conduct is 
correct in these respective characters, otherwise it might 
bring upon him a severe animadversion from the cban* 
cellor. 

Voh. IXL B. 



f Sinking a Dochi. 

But the same person cannot be a commissioner and 
a solicitor to the commission* 

The first step is to search the docket book in the 
Bankrupt Office, to see, whether any other solicitor has 
struck a docket. -For^thia^searchone shilling is paid at 
the office. See 1 vol. 245. 

This is not absolutely necessary, but it may sometimes 
prevent an useless expence. 

The next proceeding is, the petitioning creditor or 
creditors must go before a master in Chancery in Lon- 
don, or before a master extraordinary in the country, and 
make an affidavit that the trader is indebted to him, her, 
or them, in .£400, or in ^100 and upwards, and that they 
believe he has become a bankrupt. This is called the 
affidavit of the debt. See 1 vol. 244. 
i . The affidavit states generally, thst the -trader is indebt- 
^ed in Ihie aum of i£lOO an4 upwards^ for goods sold and 
•delivered, for .money lent and advanced upon a judg- 
-ment, a bond, pr a bill of exchange, or a promissory 
jnote,.iu3.the case may be. 

Before the commissioners at the opening, the petition- 
ikig cxedrtor must swear to the exact amount of his debt, 
jand state the consideration, and the .time^ of contracting 
;it, ^wifeh^eat particullarity and precision. 

That precision is not required in the original affidavit 

The affidavit must not be sworn befoie the solicitor to 
the petitioning creditor, if ibe is a .master extraordinary. 
If that were done and proved, the cbancdlor would su- 
npersede the conunission. 

Where the petitioning creditor 3im>ie that the debt 

>.iwas for goods sold and delivered, though at the ti«se 

i he bad entered up a judgment in an action for the goods, 

. JLord Mdm held it was sufficient The statute required 

only an affidavit of the truth and certainty of the debt 

In the matter of Bryant, see post. Sup. Cases. 



StriJiivg a DockH^ I 

Ttie «tiitiate with vespect to this affidavit ii oaly direc* 
tory 9 not cofi4itioiiat ; the affidavit iB never produced bei 
4bre the comfniwoaers ; and if three or more $ wear each 
^f them tea debt.andtbe aum ia (the affidavit i« leiji 
.than XMO, it will oot aifect the vadidity ^ the comcaii^ 
aioa. 1 vol. ma. 

But a^ej mntst prove dicbds to tbat mnount before tbp 
^MimisaioDers, or tbe codttsiission omaot be proceeded 
in. 

The latter part of tlitR afiBdaviit, that ike i4fpon&fti it'- 
Meve Hi€ party i$ iecont0 batnkrMft^ is not ^uir^ hf 
mnj atatute. it mjust originally ha^^een.regvir^ by W 
order of the chaneeilor. 1 voL 2fi6. 

Tbe commiraion and the proceedings will be valid 
Plough the act of tbankmaipt<>y is isQinmitted at spy tim^ 
^er the affidavit IB aworoj or jUie.docik^t is atrnoky evfp 
a aainute ihefboe tbe mmRiB^ion is sealed. 1 vol. 24^. 

Tbe 8(dioitor SMiag out ihie commission, m agien^ 
must indorse bis own i9»ai^ vpcn the affidavit, ,and tbjft 
nametaDd plaoe of cestdonce of tbe atAoriuey in the^coun« 
^y-acooKdingtotbeigenQii^l ordi^c. S vol. 2d7# 

In a country commission at l^e epd^of the ajS&dayit Jifi 
added,'*' and tbia^epQflmitifiirtb^ saittU'^bat J^be cgmiDis- 
■<ioR, wbaBoblaiQcd, saillb^ftKQjCUt^ at Ma^^cins^r^ or 
-sstcbtn ^ juiks of iljDi^#ai9Q6t fM»d wi ^itjMP JK)tr^ mijl^ 
of London'* I 

llhis IJmdm^^ pWk«(t tboo^s of ^imcisd^t^ U is 
not requiced.^y;aay stat^uite. Xt -must ikv^^ b^eti iMtrg- 
^uced bj tbe (ordor ,pf some ohaoo^I^r. Tbe .same is 
Jiso ^ddad an Abe ihmd fcoiw tbe icountiy. 

Husband and wife must now join in suing out a c^na- 

' sn is a i op (Bar m, <debt diiertp tbe wife* J(p Jtbat .case the 

Wife must swear that the dabjt was due to. her b^xfijlbfi 

B 2 



4 Striking a Docket* 

married, and the hjusband must8.wear that it is still doe ta 
tim and his wife. 1 voL 338. 52 vol* 560. 

The coipmissioo would be void if they were not joined 
in the petition ; and I should advise also that they should 
join m the bond ; the words of the statute require it, 
whatever may be the effect of the bond against his wifo. 
If she had property settled upon her for her separate use, 
it would clearly be available in « court of equity againsl; 
the wife. 

The petitioning creditor's debt may be for £100, pay* 
kble nt a future day, though it is payable after the act of 
'bankruptcy, if it is actually due when the commission 
is sued out See 1 vol. 240. and 2 vol. 176. 

If it is a bondjide debt of «£100, or upwards payable at, 
& future day by a written security, though its present 
value, being discounted, would be less than ^100, at the 
date of the ^commission, yet, I am of opinion, that it 
td a sufficient jdebtwto .support the commission ; but there 
iias been no decision to that extent. 2 voU 177- 
I Debts payable at a future day without a written secu« 
rity may be proved, but do not constitute a petitioning 
'creditor's debt.^ 1 vol. .200. 

A mortgagee may sue out a commission. 1 vol. 238. 

A fiote or bill drawn before the act of bankruptcy, 
tbougk indorsed afterwards, js a good petitioning credi- 
tor's debt. 1 voL 206. 

If the creditor takes his debtor in execution, he cannot 
afterwards sue out a commission*^ 1 vd. 218» 

The debt must be contracted either before the bank- 
ropt began to trade, or before be ceased to trade* 1 v(d. 
298. 
^ 'A:^jdtti£ trediMf^ay sue cut ti sepamte commission 



Jffidavii qjf tkbt. i 

A €in6ditor, whose debt is barred by the statute of 
limitations^ cannot sue out a commission. 1 voL224. 
.. But in consequence of my observations^ the decision 
upon that subject will be reheard* 

The debt must be a legal debt ; an equitable debt may 
be proved^ but it will not sustain a commission. 2 vol/ 
936. 

The assignor, and the assignee of a debt, most join 
^e bankrupt and his assignees, and the guard^n and 
infant must join. 1 vol. 336. 

An attorney may sue out a commission before his bill 
is taxed. 1 vol. 237. 



Affidavit of Debt by one Petitioning Creditor^ 

WILLIAM WILSON, of Cheapude, in the city of 
London^ linen draper, maketb oath, and saith, that 
Francis Fairfax, of the city of London, merchant, 
is indebted to this deponent in the turn of ^100, 
and upwards, for goods sold and delivered by this 
deponent to the said Francis Fairfax, (or as the 
case may be,) and that the said Francis Fairfax 
is become bankjrupt within some or one of the sta« 
ttites made, and now in force, concerning bank- 
rupts, as this deponent is informed and believes. 

WILLIAM WILSON. 
Sworn at the public office in 
Southampton*buildings« the 

day of 
before me 

When there are two petitioning creditors, whose debts 
must amount to .f 150, the following form may be used. 



Jfidai^ 6/ th$ Ikhe iy twif petitummg Creators. 

JOHN JOI^'ES, of Etigh Holbx^m, in the courffjr erf 
Middlesex^ mercer* and Jftlliam ffilion, of Cheep^ 
side, in the city of Londofti grocer, seferaHf 
tnnki^ oath Md ^aty, and finst thh depot^ent, 
John Jones, for faiiD^df sditb, that trsmth Fah* 
fax, of the city of London, merchant, is justly m* 
debted unto him, this deponent, in the sum of 
eighty pounds of upwards, for goo^ soMf sfcnd 
delivered by this deponent to the said Franck 
Fairfax; and this deponent, WilHaMWilion, for 
birose'if, saith, that the said Francis Fairfax vs 
justly indebted unto him, this deponent, in the 
sum of seventy pounds and upwards, for money 
leitt anid sidvanced by this deponeDt txi the said 
Ftantis Fairfax ; and both thesis depoifentft say, 
tbut they verily bdiere that the said Francis 
lt(Sttrfa& \a hecomt bankrupt wkhin the true intent 
«nd measrng of aonve m one of the statutes made 
Md iKMr id force concerning bankrupta. 

JOHN JONES. 
WILLIAM WILSON. 



PARTNERS. 

The 5 Geo. 2. c. 30« s. 23. enacts, that nd dommission 
shall be awarded unless the debt of two or more persons 
being partners, petitioning for the same, do amount to 
the sum of «£100 or upwards, and the creditors petition- 
ing for such commission shall, before the same be grant- 
ed^ make an affidavit (or being one of the people called 



Quakers,) make a sdomn affirmatioa' of the truth and 
reality of their debt^ likevfise give boud to the Lord 
Chancellor, &c. 

It has been decided, that all the partners must join, 
that isy must be named^ in the petition. 1 voL 238. 

The words of the statute seem to require that they 
shall all join in the affidavit of the debt upon striking 
the docket. 

But in a late case Lord Eldon held, that if one partner 
only made the affidavit that the bankrupt was indebted 
to him and his partners in ^100 or upwards^ and if the 
bond to the great seal was executed by that partner only, 
that he would consider it sufficient ; for one partner only 
acted for the partnership in bankruptcy in all other 
instances. ExparU Roberta in rt Roberts, Feb. dth^ 1815. 

It has been the practice of one partner only to make 
that affidavit by swearing that the bankrupt is indebted 
to him, and his partners, naming, them^ in ^100 aqd 
upwards. 

It had also been held, that that part of the statute 5 
Geo. ft. c. 3b. s. 23, which respects the affidavit of the debt» 
18 only directory, and that no advantage can be taken of ^ 
any omission in it in a court of law. See 1 vol. 213. 

That construction, I think, will also be extended to the 
bond. 

So if in such cases the chancellor will not supersede 
the commistioQy no eflfectual otgedioncao be made in a 
court of law. 



m Cmmtry Commitrionu 

JfkkfpH •/ Ikbt by ant Partner for himulf 

and Ms Partnen. 

WILLIAM WILSON, carrying on trade as 'a 
grocer, in partnerghip with John Johnson ^nd James 
Jackson, in Bond-street, in tfae county of Middle*^ 
«er, niakethoath and saitli, ihzt Francis Fairfax, 
of the city of Xem^R, merchant, id indebted to this 
deponent and bis partners iiforesaid in the sum of 
one hundred pounds and upwards for goods sold and 
delivered by this deponent and his said partners to 
the said Francis Fairfax) and this deponent saitb 
that he veriiy believes that the said Francis Fairfax 
is become bankrupt within the true intent and 
meaning of some or one of the statutes made and 
now in force concernilQ^''bankrupts. 

WILLIAM WILSON. 
Sworn at, &c. 
After the commission is sued out upon every occasion 
one partner may act for the whole ; he may prove the 
debt, execute a powerof attorney to vote in the choice of 
ntigne^; he may sign the certificate, and do every 
other act to bind the rest. ) vol. 288. 



COUNTRY COMMISSION. 

If} aeoontry commission two practising barristers must 
always be inserted in the commission, who are called the 

quorum commissioners, one of whom must always be 
present. 2 vol. 424. 

The names are left with the affidavit of the debt. 

But if there are not two in the neighbourhood of the 
place, who will attend for the statutable: fi^s^ it will ^ 
directed to five attondies: upon A jDaqt^on^ ivhep thff cbanT 
odlor it sitting, or upon t petition in the vacation, and 



certificate iy a London Commmioner. % 

upon an affidavit that no barrister will attend for the 
statutable fees. 2 vol. 493. 

If a Ltmion commissioner is inserted in a country com- 
mission, he must leave a certificate at the Bankrupt Office^ 
directed to the chancellor, that it is with his consent. 

That certificate may be in form to this effect, viz. 

To the Right Hm. the Lord Chancellor. 

I hereby humbly certify your lordship, that if my 
name is inserted as a commissioner in a commis* 
sion of bankrupt against A. B. to be executed at 
Manchester, it is vrith my consent, and that I 
intend to act as a commissioner in the same; 

ROBERT TALBOT. 



AFFIRMATION OF A QUAKER. 

The 5 Geo. 2. c 30, s. 23, expressly provides that a 
Quaker may prove the petitioning creditor's debt by bil 
affirmation. 

But it is extraordinary that the sec. 16 of that statute,^ 
upon vi^hich witnesses are examined respecting, the tm^'i. 
ing, and the act of bankruptcy, has omitted both the 
Quaker's affirmation, and the examination upon oath, 
though they are both mentioned in the corresponding 
expired section. 5 Geo. 1. c. 24. s. 6. 

The omission can be attributed to no cause except the 
carelessness of the transcriber. 

I have been seriously asked, whether a Quaker could 
prove the act of bankruptcy by his affirmation, as the 
act of bankruptcy has been considered a criminal act. 
Though there is certainly no express provision in the 
ittttttes, that »Quaker*s affirmation shall be received, yet 
it ctnuot, I coDceiT^ be couidered such rcriminal pro« 



10 4jfitmatumof a Quaker. - 

cedure^ but that in every instance a Quaker*^ affirmation 
may be received, where the effect is only to produce a 
distribution of the bankrupt's estate. 

In the two first statutes, viz. 13 Eliz. c 7. and I Jac. 1. 
c. 15. the bankrupt ia called an offender; but that, I am 
inclined to think, has been misunderstood. The legisla- 
ture meaning only that he was an offender against moral 
justice, and not that be was subject to punishment by 
the criminal law, either by absconding, or by keeping 
house with intent to delay bis creditors. 

I conceive, in every instance^ the affirmation (^ a Qua- 
ker may be received under the bankrupt statutes, except 
only in criminal prosecutions resulting from them. 

The written affirmation of a Quaker, taken before a 
master in Chancery, or a master extraordinary in the 
country, will be the same as an affidavit, with a slight 
alteration ; thus : 

THOMAS THOMPSON, of, &c. being one of the 
people called Quakers, upon his solemn affirma- 
tion saith, &c. (as in an affidavit, only that instead 
of the word deponent^ the word affirmant is made 
use of,) and instead of ** sworn before me,*' the 
words ** solemnly affirmed before me," are used. 
The affirmation of a Quaker, when he is a witness 
before the commissioners is the same as is administered 
in courts of law. 

I, THOMAS THOMPSON, do solemnly, sincerely, 
and truly affirm and declare, that to all such ques- 
tions as shall be demanded of me, by virtue of a 
commission of bankrupt against Francis Gibhonsx 
I shall speak the truth, the whole trutl>, and 
nothing but the truth. 
The next step is to e^iecute the bond to the g;reat seal 
by the petitioning creditor or cre^itois. 



Bond to ihe Omit StO^ U 

In a cotfntiy oomtnission it is ahvays executed in tba 
country, and it is tmnsmitted with the affidavit to the 
agent in London* 

It has two subscribing witnesses. The master extra* 
Ofdiuary, or any other person may attest the execution. 

In a town commission the petitioning creditor or cre- 
ditors go with the solicitor to the Bankrupt Office, and 
be or they execute the bond there. 

A II the creditors, where there are more than one, must 
join in the bond. Sae the Mture and efff ^ of that bond, 
1 vol. 240. 

All the partners must be named in the petition and 
commission, bat upon every othef occasion one partner 
may act for the rest. 

He may prove the debt^ be may vote in the choice of 
assignees, sign the certifies te» and execute » warrant of 
attorney for the partnership. 1 Vol- 1^3. 

And he now may strike the docket alone, by making 
the affidavit of the debt,. Mid executing the bond to the 
great sea) alone. 

The bond to the great seal used formerly to name the 
chancellor v^ho then beld the great seal ; but it is now 
given to the lord high chancellor generally, that is clearly 
an improvement. 

KNOW all men by these presents, that 

held and firmly bound to the 
Right Hon. the Lord High Chancellor of Great 
Britain in two hundred pounds of good and law* 
ful money of Great Britain, to be paid to the said 
Lord Chancellor, or his certain attorney, execu* 
tors, administrators, or assigns; to which pay- 
ment well and truly to be made bind 

heirs, executors, and admi« 
nistraiois, fiinly by these presents. Sealed with 
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seaU Dat^ this day of 

til the year of the reign of our sovereign lord 
King George the Tliird, and in the year of our 
Lord one thousand eight hundred and 
* The condition of this oUigation is sucb^ that if the 
above bound 

shall prove, as well before the major part of the 
commissioners to be appointed in a commission 
of bankruptcy against 

as upon a trial at law, in case the due issuing forth 
of the said commission shall be contested and 
tried, that the said 
justly and truly indebted to the said 
in pounds, or upwards, and- 

become a bankrupt within the true 
intent and meaning of the statutes made and now 
in force concerning bankrupts, some or one of 
them ; and if the said 

shall cause the said commission to be executed 
according to the directions of an act of parliament, 
made in the 5th year of the reign of bis late Ma- 
jesty, intituled '* An act to prevent the committing 
of Frauds by Bankrupts ;"--then this obligation 
to be void* 

Sealed and delivered, 
being first duly 
stamped in the 
presence of 

In London, it is aittested by any two gentlemen in the 

Bankrupt O&ice. In the country, by the solicitor and bis 

' clerk, or the master extraordmary. In the Bankrupt 

Office they require two witnesses, thoCigh one only would 

be sufficient to prove the execution. 

In Lord Ehkint^M order, »Oth Dec. 180e, it is de- 
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dared/ *' That no docket shrill hereafter be considered 
as struck until the same shall be entered in the docket- 
book." The docket-book is arranged alphabetically, and 
each page is divided into seven columns, at the head of 
each of which respectively is written as follows : 

Bankrupt. I Description. I Residence. | SolicitororAgent. 
A.B. I Merchant. \ JJvef pooL | C. D. 

Residence. I Docket struck. I Date of Commission. 
Chaneety-lane. { Sept. 20th. | Sept. 34th. 

If the bankrupt's name begins with B, then it is en« 
tered as above at the end of the names beginning with B ; 
and to search if a docket is struck, the person is only to 
begin with the last B, and to go back until he is satisfied. 
He pays one shilling for the search. 

No docket shall be struck but between ten and two 
o'clock in the morning, and between six and eight in the 
evening. 

If two apply at the same time to strike a docket, and 
each is prepared to issue a commission forthwith, they 
shall draw lots for the preference ; but if one only is pre* 
pared to sue out the commission, he must be preferred. 

The office may be opened upon a holiday upon the 
payment of a fee of one guinea. 

If he who strikes a docket, does not order a commissi 
sion at the first public seal within seven days, or by a 
private seal within eight days, any person may be at 
liberty to sue out a commission. General Order, 1806, 
2 vol. 432. 

When a docket is struck as above then no other per- 
son can strike a docket and sue out a commission on 
that and the fouribllowing days. General Order, 2 vol. 
209. 
The following is the practice upon that order. 
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V m docket is atruck up<m a Ifontbry by A. tben he 
-or tk «olicitor has the exclusive privilege of suing out 
a connnission on that and the four following days, Tues^ 
iay^ WedMsdmi/f I'kursday^ Friday ; but if no commission 
within that time is betpoke by the solicitor who struck 
the docket, then on Saturday another docket may be 
struck by any other creditor, as B. who will have the 
same e:iccliisive privilege of bespeaking a commission dur« 
ing Sunday, Monday ^ Tuesday^ and Wedne§day.-^undaf 
reckons always one of the four days. 

If no petition is bespoke upon the docket of B. within 
the limited time, then a commission may be sued out 
on the Thursday morniqg upon the original docket. 

I should think that this order would not privilege a 
third docket, any further than a third creditor might 
strike a docket, and would be entitled to the commission 
if he bespoke it before either of the two preceding credi- 
-tors ; but that he should not be allowed any time to the 
exclusion of others* I do not think the Chancellor at pre- 
sent would extend by construction the power of delaying 
commissions. See 1 vol. 241. and the general order 
28th of June, 1793, and the^eneral order 29th December, 
1806. 2 vol. 212. 

The docket is struck, when the affidavit and bond are 
delivered in the office, and an entry is made in the docket* 
book. 



BESPEAKING the COMMISSION. 

After the docket >is struck, tbe solicitor within thenext 
four dtfM bespeaks the ccMnmissioii; he then pays the 
fees for it, and the clerks make out a petition, and pro- 
cure for^ina coouBissioa fmn the office of the paten« 



tee ; tbey are tacked ;U]getber, mmi at; . ose comer of the 
petition the fiat is writtee, vis. *'Let a-OMnmiMion issae 
as prayed, and be directed to Job» Hareif Edward Chru* 
ikm^ Reherl 2Vr<&«<> S^t^eri Capper, »{id Framcis Fesfy, 
Esquires/' <or as Xbe caa^ may be.) The petition and 
DooimiflaiQQ are taken togefiber to tiie ChaiiceUor, and he 
signs the^a^ **Eldon, C" and then the comtoission is ini« 
mediately sealed^ither in privatejor at a public seal. The 
commission always bears date the day it is sealed ; and 
that date is then entered tinder ttre column left for it in 
the docket-book. 



PETITION. 

In all the books of precedents it is said the petition is 
answered in a few days. This has long ceased to be 
correct. The petition is now not even signed by the pe- 
titionitng creditor^ and it may answer the words of the 
statute of 13 EHz. c. 7> viz. a complaint in writing, 
though no part of it is the writing of the petitioning cre- 
ditor. 

In all the books of precedents, Hindley^ Deputy^ is 
printed opposite vtheT^o^. with a note to say, he was 
deputy patentee for the execution of the laws and sta- 
tutes concerning bankrupts : but for very; many years 
past the name of the solicitor, who sues out the conw 
mission, is written there, or the names of two in part- 
nership, tbufi**- 

Lemn, solicitor ; or Street and Stokes, solicitors. 

Both the petition and the commission are printed, with 
blanks left for the description of the petitioning creditor, 
and the bankrupt 
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The lolicitor, uiia|i WU, is allowed 14t. for drawing 
the petition, tboiifii the pitition it produced at the office 
in the manner I ha?t described. 

The following copies of a petition and commission are 
printed from a petitioii« signed by Lord Eldan^ and a 
commission, to wrhicb, at the same time» the great seal 
was affixed. 



THE PETITION. 

To the Right Honourable John Lord Eldon, Lord High 

Chancellor of Great Britain; 

In all humble manner complaining, shewetb your 
lordship your orator, Thomas Lamdon^ of Hanwell 
Heathy in the county of Middlesex, bricklayer, 
as well for himself as for all other the creditors of 
Susannah Baileif and Thotnas Bailey , of Hanwell 
Heath, in the county of Middlesex, chandlers, 
dealers, chapmen, and copartners. 

That, whereas the said Susannah Bailey and Thomas 
Bailey^ using and exercising the trade of mer- 
chandise, by way of bargaining, exchange, bar- 
tering, and chevisance, seeking their trade of living 
by buying and selling upon just and good causes, 
for wares and merchandizes to them sold and de- 
livered, and also for ready money to them lent, 
being indebted unto your orator in the sum of 
one hundred pounds or upwards of late, (that is 
to say) about sinee, did 

become bankrupt within the several statutes made 
against bankrupts, to the intent to defraud and 
hinder your said orator and other their creditors 
of their just debts and duties to them due and 
owing ; (ttiat is to say) within the statute made 
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in the parliament begun afiMi^deti- at Westmin* 
ster, the sedond day of iljfriijinPflle'fliirteenth year 
of the reign of E/ijMde^A/iAti queen of England, 
concerning bankrupts; and within the statute 
made in the parliament begun '.and bolden at 
fVestminUer. '■ aforesaid, the ^nineteenth day of 
March, in the first year of the reign of the late 
King James the fi rst ft f& n g/a iirf» JPrance^and Ireland, 
and of Scotland the seven aQdjhirtieth, intituled^ 
"An Actforthebetter Relief of Creditors against 
such as shall become Bankrupts;" and'also within the 
statute made in the parliament begun and holden at 
Westminster aforesaid, the nineteenth day of jFV* 
hruary, in the one and twentieth j^ear of the reign 
of the said lale King James the first of England, 
France, and Ireland,2iViAol Scotland i\ie seven and 
fiftieth, intituled, "An Actfor the further Descrip« 
tion of a Bankrupt, and Relief of Creditors against 
such as shall become Bankrupt, and for inflicting 
^rporal Punishment upon the Bankrupts in some 
special cases;'*and also within the statute made in the 
fifth year of the reign of his late majesty. King 
George i\it second, intituled, " An Act to prevent 
theCommitting of Frauds by Bankrupts,** or within 
some or one of them: in tender consideration where* 
of, may it please your lordship to grant unto your 
orator hismajesty^s most graciouscommission to be 
directed to such and so many just, honest and dis- 
creet persons as to your lordship shall seemineet, 
authoi^izing them thereby not ofily concerning the 
Mid bankrupts, their body, lands, tenements, free- 
^bold and customary goods, debts, and other 
things whatsoever, but also concerning all other 
persons, ^bo by concealment, claim or otherwise 

vot. in. c 
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doorshtll offend, touching the premines^ oran^ 
part thereof, contrary to the true intent and mean- 
ing of the ftaid staltute^ To do and execute all 
and every thing atid things vhatsoeter^ as well 
for and- towards satisfaction and payment of the 
said 'cteditbr*s as towarda and for all other intents 
att4 purposes, according to the ordinance and pro- 
vision of the a^ni^ statutes^ and of any other sta- 
tutes lA fotce concetfiing bankrupts ; and your 
orator shall ever pray» and so forth. 
21<l Febfiiory, 1909. 

Let a commission issue as prayed, 
and be directed to John Keeves^i 
Richard ffooddeson, Archibald /^ LEWINj Solicitor. 
Cullen^ Richard Wilion, and 
George Nigil Reynsford, Esgrs, 

ELDON, C 



COMMISSION. 

George the Thirds by the grace of God of the united 
kingdom of Great Britain and Ireland, king, de-^ 
fender of the fisiithi To our well beloved John 
Reeves^ Richard Wooddeson, Archibald Cullen, 
Richard fVilson, and George Nigil Raynsford^ 
Esquires, greeting. Whereas we are informed 
that Susannah Bailey and Thomas Bailey, of 
Hanwell Heath, in the county of Middlesex^ 
chandlers, dealers, chapmen, and copartners, using 
and exercising the trade of merchandize, by way 
of bargaining, exchange, bartering and chevisance, 
seeking their trade of living hy buying and selling. 



bbout since did become bank- 

rupty within the several statutes made against 
b^kruptSy to the intent to defraud and binder 
Tkomat Lamdon, of Hanwell Heatk in the county 
of Middlesex, bricklayer, and others their credi- 
tors of their just debts and duties to them due and 
owing. And we minding the due execution s^s 
well of the statute touching orders for bank** 
rupts, made in the parliament begun and holden 
at WestminsUr, the second day of jlpril, in the 
thirteenth year of the reign of EUzabisth, late 
qu^en of England, made and provided, as of the 
statute made in the parliament begun and holden 
at Westminster aforesaid, the nineteenth day of 
March, in the first year of the reign of the late 
king Jcunes the first of England, France, and Irt^ 
land, and of Scotland the seven and thirtieth, in- 
tituled ** An Act for the better relief of Creditors 
against such as shall become Bankrupt;" and 
also of the statute made in the parliament begun 
and holden at Westminster aforesaid, the nine- 
teenth day of February^ in the one and twentieth 
year of the reign of the said late king James the 
first ot England, France, and Ireland, and of Scot* 
Z0i7£lthe8even and fiftieth, intituled, ** An Act for 
the further Description of a Bankrupt, and Relief 
of Creditors against such as shall become Bank- 
rupts, and for inflicting corporal Punishment 
upon the Bankrupts in some special cases ;'' and 
also of the statute made in the fifth yt^ar of the 
reign of his late majesty king George the second* 
intituled, ** An Act to prevent the Committing of 
Frauds by Bankrupts :** Upon trust of the wisdom, 
fidelity, diligence, and provident circumspection 

C 2 
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which we htve conceived in jr^u, Da» by theie 
plnesentt, name, assign, appoint, constitute, and 
ordain you our special commissioners, hereby 
giving full power and authority to you, four or 
three of you, to proceed according to the said 
statutes, and all other statutes in force concerning 
bankrupts; not only concerning the said bank- 
rupts, their bodies, lands, tenementa, freehold 
and. customary goods, debts, and other thingt 
whatsoever, but also concenung all other persona 
who by concealment, tiaim, or otherwise do or shall 
offend, touching the premises or any part thereof, 
contrary to the true intent and meaning of the 
said statutes ; and to do and execute all and 
every thing and things whatsoever, as well for and 
towards satisfaction and payment of the said cre- 
ditors, as towards and for all other intents and 
purposes, according to the ordinance and provi* 
sion of the same statutes: Willing and com- 
manding you, four or three of you, to- proceed to 
the execution and accomplishment of this our 
commission, according to the true intent an4 
" meaning of the said statutes, with ail diligence 
and .effect Witness ourselves at Wettndmter^ 
the fwentyfirst day of February^ in the forty- 
ninth year of our reign. 

THURLOW^* 



■ • * 

If the creditor, who has struck a docket, receives his 
debt, or compounds by receiving part without suing out 
a commission, and if a commissiou is afterwards sued OHt 



♦ Thcprwent Lord Thurlow is Uie patentee of Commiisbw. 
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by another creditor, the chancellor will order the first 
creditor to repay what be has received from the bankrupt 
as for a gross contempt of the process of the court ; and 
if notes or securities have been given, he will order them 
to be cancelled, but the debt is not forfeited, and it may 
be proved under the next commission. 1 vol. 247. 

But if a commission is sued out, and the petitioning 
creditor compounds with the debtor, and another com- 
mission is sued out, the money the first petitioning credi* 
tor received may be ordered by the chancellor to be re« 
paid to the assignee under the second, and all securities 
to be avoided, and the debt is forfeited^ and cannot be 
proved under the second commission^ 

The act of compounding after a commission is an act 
of bankruptcy on the part of the debtor; and proof of that 
alone is sufficient to support the second commisifioiL 
1 vol. 247. 

After the commission is opened, the chancellor will 
not permit the commission to be altered for any reason 
whatever; but if some mistake has been made, in conse* 
qoence of which it would be held to be void in a court of 
hw, there must be n petition to the chancellor to super* 
sede it, that a more effectual commission may be sued 
out Fisher's Cau, 10 Fes. 190. Burrow's Case, ibid, S86 

But before it is opened, or dealt in, it may be altered 
to rectify any mistake, or to change the commissioners, 
if necessary, or for any cause which may appear to the 
chancellor to be reasonable, when the chancellor is sitting, 
upon motion and an affidavit to verify the fisict alleged. 

The chancellor will not reseal it after it has been open- 
td, because that would deprive the party of bis remedy 
by an action, and would be injurious to the revenue. 

Lord Eidon refused to reseal a commission because the 
bankrupt's name was spelt Babtin instead of Baldwin 
he said it was tdim MMm; and because be was not de- 
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scribed as surviving parfnir, he said it was immaterial. 
See post. Sttp.Caset. 

And he held a commission good, if sued out agaiast a 
man by the name which he himself has adopted and used, 
though it is not his real name. See post. Sup. Cases. 

According to the general order of Lord Rossli/n, 26th 
June, 1793, if a solicitor has sued out a commission on 
Idondatft the 1st day of any month, his commission may be 
prosecuted, and the party adjudged a bankrupt at any time 
before the expiration of Monday the 16th. If there is no 
adjudication on that day, then any other solicitor may 
apply on the 16th for a supersedeas, and tnay obtliin the 
order for the supersedeas, and the writ, and a new com- 
mission on the 17 th, who in like manner shall have fourteen 
days more for the effectual prosecution of his commissiou. 
Tbis is the case of London commissions. 1 vol. 235. 

The same is trueof a country commission, but twenty- 
eight days are allowed. So if a country commission is issued . 
on any day of the week, as Wednesday, then on the I*Aurs- 
day month there may be an application for a supersedeas, 
and on the Friday the writ and a new commission may 
be obtained. 

It is sufficient if there is an adjudication on that day 
fortnight, though there is no publication till the nexfc 
Gazette day. 2 vol. 236. 

Lord Eldon seems to have decided, that notwithstand- 
ing the general order, if the solicitor who sued out the 
first commission had a real intention of proceeding in it, 
and that intention was known to another solicitor, who 
sued out a second commission, conformably to the terms 
of the order, he would supersede the second commission, 
and allow the first. 2 vol. 237- 

A second commission is not tobe sent to theChancellor 
without a note of what had been done under the first. lb. 
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A tecond cottunission must always be directed to tbe 
same commissioners to whom tbe first war directed. 
8 vol. S09. 



After the Docket is Uruck before the Opening. 

When the commission is sealed, and the solicitor h^ 
his witnesses ready» he employs one. of. the messengers in 
London, who waits upon tbe commissioners to know 
when and where it will be convenient for three of them 
to meet to opeq the commissipu. In the London com« 
missions there is now no quorum claiise, but the whole 
five have equal authority, and they arrange amongst 
themselves the rotation, or which three shall attend the 
opening and all the subsequent meetings. 

The meetings for the opening ought to be held at a 
private. room. It is generally at a coiTee-house, or at a 
room in one of the messenger's houses prepared for the 
purpose. 



OPENING THE COMMISSION. 

When three of the commissioners are met, they open 
or examine the commission, to ascertain that it is direct- 
ed to them, and to see who is the party against whom 
the commission is awarded, and who is the petitioning 

creditor. 

They ought not to proceed, if the bankcupt under a 
separate commission is dead, or if any one partner is 
dead under a joint commission. 

But if all the parties are living at the time they take 
the oath of qualification^ and one dies immediately after- 
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wardsytbe proceedings then are valid, and the commission 
cannot on that account be superseded. 1 vol. 37. 2 vol. 308. 

Lord EldoH lately decided that the commission 
ought not to proceed, if the bankrupt died after the com- 
mission was opened, and before he wag declared a bank- 
rupt. See Sup. Cases. But Lord Ta/Ao/*< judgment was 
not cited to him. 

The commissioners ought to pay very particular atten- 
tion to the date of the commission : if it has been seal- 
ed two calendar months before the meeting they ought 
not to proceed in it without a special direction from the 
chancellor. 2 vol. 234. 

Lord Eldon has lately made this distinction, viz. the 
commissioners ought not to proceed, if it has been kept 
suspended by the petitioning creditor; but if it has not 
been opened at the request of the bankrupt, then the 
commissioners may at any time proceed. 

If the date is within two calendar months then atten- 
tion must be paid to it and the act of bankruptcy; for 
the proceedings will be valid, if the act of bankruptcy is 
committed at any time before the dale of the commission, 
though after the docket is struck. 1 vol. 243. 

If the act of bankruptcy is committed on the same 
day the commission is dated and sealed, then the com- 
missioners must have proof that the act of bankruptcy 
was actually committed at an hour or a minute before 
the seal was affixed to the commission: without such 
proof, the commission will be void in a court of law, 
and will be superseded by the chancellor. 1 vol. 343. 

I have ^own an attempt to prove an act of bankruptcy 
after the date of the commission which was only stopped 
by a due attentipn to the dates. 

When the three commissioners have opened the com- 
mission, and see that it is directed to tbem^ -they must 
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Administer to each other the following oath, which is done 
by each taking the book in succession, and repeating in 
the hearing of the others the oath. 

I, EDWARD CHRISTIAN, do swear, that I will 
feithfully, impartially, and honestly, according 
to the best of my skill and knowledge, execute 
the several powers and trusts reposed in me as a 
commissioner in a commission of bankrupt against 
Francis Fairfax, and that without favor or affec* 
tion, prejudice, or malice. 
So help me God. 
A memorandum that this oath was taken by three of the 
commissioners.must be subscribed by three commissioners^ 
and must be filed and preserved with the proceedings. 

If one or both of the other two commissioners are pre- 
sent, they may qualify themselves in like manner at the 
same time. 

The memorandum is signed by the solicitor to the 
commission as a witness. 

Upon every occasion a memorandum that any thing 
or act is done by the commissioners, or by a commissioner, 
they or he sign their names at the bottom : when the act 
is done by others, the deposition or instrument is sub- 
scribed by them, and the commissioners sign their names 
in the margin. 

After the depositions are taken at; the opening, they 
are collected and filed together, or sometimes pasted 
together in a book; the fir$t leaf of which is generally 
inscribed with a preamble to this efiect : 

At Wright' % Rooms in Quality-court, 1st day of Au^ 

guU, one thousand eight hundred and fifteen. 
Pepositions and examinations, and other proceed- 
ings had^ awarded, and taken under a commission 
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of bankrapty issued against Francis Fairfax^ of 
Cheapade, in the city of London, merchant^ bear- 
ing date , directed to on 
the petition of 
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Memorandum of the Qualification of the Commissioners. 

Memorandum. — That wc, John Nares^ Robert 
Capper, and Francis Fesey, Esquires, whose names 
are lieretinder written, being the major part of the 
commissioners named and authorized in and by 
a commission of bankrupt awarded and issued 
against Francis Fairfax, of Cheapside, London, 
shopkeeper, grocer, and chapman, bearing date ^t 
Westminster, the 12th day of April, instant, did 
personally administer to each other, and take the 
oath prescribed or appointed by an act of par- 
liament, made in the fifth year of the reign of his 
late Majesty king George the Second, intituled, 
** An Act to prevent the committing of Frauds by 
Bankrupts,*' for commissioners to take before they 
proceed iu any commission of bankrupt, before 
we acted in the execution of the said commission, 

JOHN NARES. 
Witness, ROBERT CAPPER. 

JOHN THOMPSON. FRANCIS VESEY. 

At the opening this memorial or memorandum is wit- 
nessed by the solicitor. 

When one of the other two afterwards appears and 
qualifies, then he subscribes his name, and the other two 
commissioners write their names in the margin. 

If they qualify, being together with one of the com- 
roissioners, who acted before them, they subscribe their 
names, and be writes his name in the margin. 
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The oath to be administered to the witDesses is ixi this 
form: 

To all such questions as shall be demanded of you 
by virtue of this commission awarded against 
Franm Fairfax^ you shall swear to apeak the 
truth, the whole truths and nothing but the truth. 
So help you God. 
If two or more are sworn together, you say " you and 
each of you shallswear," "oryou shall respectively swear.** 
Some use this form of oath : 
You shall true answer make to all such questions 
as shall be put to you by virtue of this commission 
awarded against Francis Fairfax. 
So help you God, 
If a Quaker comes to prove a debt, he must make bis 
affirmation. See the form, ante, p. 9* 

The solicitor prepares the deposition, which the wit* 
ness signs, and if the commissioners think it correct and 
sufficient, they then ask the witness if he has read the 
deposition, or has heard it read,and if the name subscribed 
is his name and hand-writing, and if the contents of the 
deposition are true. 



The Petitioning Creditor's Debt. 

At the opening, or before the party can be adjudged 
a bankrupt, the petitioning creditor's debt, the trading, 
and the act of bankruptcy must be proved. It is usual 
to take them in that order, but it is perfectly immaterial 
which is proved first. Caution must be used that the 
petitioning creditor's debt, or a sufficient part of it, was 
contracted before the act of bankruptcy. 

If at the opening, one or two of the three requisites 
only can be proved, the commissioners must receive the 
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evidence of the witnesses present, as their attendance will 
not afterwards be wanted, and then adjourn till they can 
have further evidence, 
..They may either adjourn to a particular day, or they 
may adjourn till further evidence can be produced. If 
tbey adjourn to a particular day, and the solicitor is not 
prepared then with witnesses to proceed^ there is no oc- 
casion for the commissioners to meet on that day, the 
continuance of the adjournments upon this part of the 
proceedings is immaterial. It is not necessary that any 
ai^oumment in this case should be entered upon the pro- 
ceediogSf except to shew more readily the propriety or 
regolarity of the proceedings to the lord chancellor, if 
it were afterwards questioned. 

The petitioning creditor must at the opening attend in 
person^and he must state in his deposition the nature and 
amount of hit debt, and bow and for what consideration 
the same arose, and also the particular time or times the 
same accrued due. General Order, 1798, 2 vol. 422. 

This order can only be dispensed with by a special 
order of the lord chancellor upon a petition for that 
purpose, and an affidavit proving the inability of the 
creditor, by sickness or some other cause^ to attend in 
person. 

In that case a sworn copy from the Bankrupt's Office 
must be produced of the affidavit of the debt upon which 
the docket was struck. 

Before Lord Rotslyn's order, the office copy of the 
affidavit of the debt was all that was produced at the 
opening. 

.But now the debt must be proved at the opening with 
more particularity than is necessary in the deposition 
afterwards under the commission. 

It must bepioved again under the como^ission, or the 



The Fttitioning Crediio/$ Debt. ig 

pietitioning creditor can neither receive a dividend, vote 
in the choice of assignees, nor sign the certificate. 2 vol. 
42-2. 

The petitioning creditor must attend at the opening, 
.whatever distance he resides from London, or the place 
where the commission is opened ; but if he resides twenty 
miles from Londoat he may afterwards send his deposition 
to be filed with the proceedings like any other distant 
creditor. 

If he has any securities they ought to be produced at 
the opening and exhibited ; but if they are mortgages, 
pledges, or liens, they need not then be given up. A 
mortgagee may sue out a commission, but he cannot prove 
bis debt after the opening without giving up his mortgage. 
1 vol. 238. 

The object of the order was to establish the commission 
upon a bond fide Aeht, not fabricated for the purpose, and 
upon a debt contracted prior to the act of bankruptcy. 

The times of contracting the debt must be stated with 
such particularity that it may instantly appear to the 
commissioners^ or to the chancellor, that a sufficient 
debt existed prior to the act of bankruptcy. 

If the debt arises from the purchase of a number of 
articles at different times, or sums of money lent at dif- 
ferent times, then the roost satisfactory deposition is that 
the bankrupt is indebted to the deponent in the sum of 
4£5ll for goods sold and delivered, or for money lent, at 
different times, according to the bill of particulars contain- 
ed in the paper marked(A) hereunto annexed. That paper 
must be filed with the proceedings. When such a bill is 
not produced, either the specific days must be stated 
when the debt was contracted, or it may be stated gene- 
rally that the debt was contracted at dtfierent times, be- 
tween the 1st of January ^ 1314, and the, first of Jugust, 
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in the stme year, provided tbat is before the act of bank- 
iruptcy committed. 

It has lately been a very common error to state in the 
depositiop tbat the debt was contracted after the first day 
oiJanuari/t 1815, or some other day, and before the said 
Francis Fairfax became bankrupt. Tbat I always strike 
out. The petitioning creditor must swear to a fact, 
and not to a conclusion of law. The commissioners only 
must decide from the evidence when the party became a 
bankrupt. 

At the Baptisi Head Coffee^House in Aldermanbury^ 
the 1st day of August, one thousand eight bun-* 
dred and fifteen ; 

WILLIAM WILSON, of Cheapside, in the city of 
London, being sworn and examined, the day and 
year, and at the place above written, upon his oath 
saith that Francis Fairfax, the person against 
whom this commission of bankrupt is awarded 
and issues forth, was at and before the d^te and 
suing forth of the said commission, and still is 
justly and truly indebted qnto him, this deponent, 
in the sum of five hundred and eleven pounds, for 
goods sold and delivered at different .times by 
tbisdeponent to the said Francis Fairfax; and this 
deponent further saith that the times of the deli- 
very and the prices and quantities of the articles 
delivered are truly set forth in the bill of parti- 
culars contained in the paper marked (A) here- 
unto annexed. 

WILLIAM WILSON. 

Or it may be thus : — 
William Wilson, &c (as before) 

V 

in the sum of five hundred and eleven pounds, for 
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goods sold aDd delivered at different times by this 
deponent to the said FrancU PairfaXf between the 
first day of February last and the 10th day of 
June last. 

WILLIAM WILSON. 

These are general formSy but an experienced solicitor 
can readily draw a deposition adapted to the circum- 
stances of every case, and a commissioner of experience 
will read with that attention so as to discover whether it 
may not all be true^ yet insufficient to support the com- 
mission. 

If the petitioning creditor has the bankrupt in execu- 
tion, the commissioners cannot proceed in the commis- 
sion. 1 vol. 218. 

But if he is in custody upon mesne process^ the peti- 
tioning creditor must immediately discharge him ; the 
49 Geo. 3. c. 121. s. 14, declares that the creditor shall 
not prove a debt under such commission for any purpose 
whatever, without relinquishing such action^ and all bene- 
fit from it. 2 vol. 693. 

The petitioning creditor has given a bond conditioned 
for proving his debt before the commissioners* 1 vol. 201. 

So the proof at the opening is clearly a proof which 
entitles the debtor to his discharge. 

The commissioners ought to be particular in their 
inquiries respecting the trading, as they are much more 
likely to be imposed upon in the trading than in the 
debt, or the act of bankruptcy. 

If the bankrupt has been a trader, but has discontinued 
to trade, then the petitioning creditor's debt must have 
been contracted either before he began to trade, or be- 
fore be ceased to trade. A debt contracted after the 
bankrupt ceased to trade may be proved, but will not 
support a cdnmissioiu 1 voL 238* 
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The trade ought to be described, and if it does not come 
under any particular appellation, be may be called dealer 
and cbapmanj or a general trader. 



TRADING. 

At the BaptUt*s Head Coffee-House, Jlderman* 
bufy, the day of one thousand eight 
hundred and 

Banket. 

A. B. of &C. being sworn and examined the day 
and year and at the place above mentioned, before 
the major part of the commissioners named and 
authorized, in and by a commission of bankrupt 
awarded, issued, and now in prosecution against 
Pranctt jPat^(iia:,&c.upon his oath saith, that he bath 
known the said Francis Fairfax for the space of 
twelve months now last past, during which tipe the 
said Francis Fairfax did use and exercise the trade 
and business of a banker, and as such was intrust- 
ed with the money, goods and effects belonging to 
other persons, and merchandized therewith ; and 
sought and endeavoured to get his living thereby, 
as others of the same trade and business usually 
do. ' A. B. 



Merchant. 
At &c. 
A. B. of &c« being sworn and examined the day 
and year, and at the place above mentioned, before 
&c. upon his oath saith that he hath known 
Francis Fairfax of &c. against whom the com- 
mission of bankrupt now in prosecution is award- 
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ed and issued, for these three years last past, dur« 
ing which time he did use and exercise the bu8i« 
ness of a merchant, and did trade from this king- 
dom of England^ to places beyond the seas, and did 
seek and endeavour to get his living thereby, as 
other merchants usually do. 

A, B. 

Or thus. 
During which time he carried on the trade of a 
merchant at his house, situate, &c. by exporting 
and importing divers and sundry kind of wares, 
goods and merchandizes, and sought, &c. 



Pawnbroker,, 
At, &c. 

A. B. of, ice. being sworn and examined the 
day and year, and at the place above inentioned, 
"before the major part of the commissioners 
named and authorised in and by a commis- 
sion of bankrupt awarded and issued, and now in 
prosecution against Francis Fairfax, of, &c. upon 
his oath saith, that the said Francis Fairfax did 
exercise and carry on the trade and business of a 
pawnbroker, and as such received ^oods and effects 
by way of pawn or pledge, and lent monies there- 
<>D, and hath so done, to this examinant*s knowledge, 
for the space of two years and upwards now last 

' past, and did seek and endeavour to get his liveli* 
hood thereby, in the same manner as others of 
that trade and business usually do. 

A. B. 

VoL.IIL ; D 
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Broker. 
At, &c 
A. B; of^ A(c» being swoni, &c« during which time 
be carried on and exercised thetrad^and business 
of a broker, in buying and selling stock by com- 
mission, and procuring insurances on ships and 
cargoes, and sought and endeavoured to get his 
livelihood thereby,.as others of the same trade and 
business usually do. 

A. B. 



Factor* 
At, &c. 

A. B. of, &c« [as hepSfte to\ during which time he 
used and exercised tfa^ tiad^ of a factor by buying 
and selling goods by commission, and sought 
and endeavoured to get his living thereby, as 
bttiers di* the same tMde' usually do. 

A. R 



Scrivener, 
At, &;a 
A« 1^*. of, kc*\ai before to'] during which (Smehe 
darried oh the trade or profeissibn of a ^llvener, 
aiid as such received other m^i^^d monies and 
estates into his trust and custody, and niade mer- 
chandize thereof, and sought and endeavoured to 
get his living thereby, in the same manner ad others 
of that profession usually d6, 

A.B. 



Sosiit. 
At, &;c. 
A. B. of, &c, being sworn [a$ before to] during which 
time he exercised the trade or busine» of a hosier 
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in buying and selling stockings and gloves, tnd 
sought and endeavoured to get his living thereby, as 
others of the same trade are used to do. 

A* B* 



Shfiemahtr. 
At, &c. 
A* B. of, &c. being fiworn, &c. during which time he 
used, exercised, and carried on the trade and busU 
De86 of a 8hoe*maker, by buying of leather and 
vrorking up and converting the same into shoea 
and boots, and selling the same, when so work- 
ed up and converted as aforesaid, and sought, &c. 

A.B. 



Tailor. 
At, &c. 
A. B. of, &c. being sworn, &c. during Which time 

* 

Reused the trade of a tailor in buying cloth, silk, 
linen> buckram, and other materials, and making 
them np into clothes, and selling the same when 
80 made up, and sought and endeavoured to get 
his Kving^ thereby, as others in that trade are 
used to do. A. B; 



ACTS OF BANKRUPTCY. 

The four most usual acts of bankruptcy are departing 
fcoaOi the dwelling-house, or absenting himself, beginning 
to keep bouse, lying in prison, and making a fraudulent 
grant, which ia now almost always by an assignment of 
aU a trader^B property in trust for all his creditors. 

lathafini act of bankruptcy there is no necessity to 

D 2 
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prove that any one creditor has been delayed or refus* 
ed payment: proof of the departure with intent to 
delay creditors is sufficient. 2 voL 53. bQ. 
^ If a man departs from his house, or from the realm, 
with intent to avoid a public prosecution, or from some 
other cause^ without making a provision for his debts, 
ia consequence of which his creditors are delayed, this 
will be evidence of his departing with that intent, though 
it is the mipor intent 2 vol. 47. 
. The fact of absence from his house may be proved by 
an inmate, or by some one who has seen him from home* 
or an inmate of the house where he is staying ; then his 

declarations at the time, or his letter, will be evidence of 

» 

the intent of avoiding or delaying his creditoi*s. . 

There is no error so common as to attempt to prove 
the whole by the relation or declaration of the bankrupt, 
that he has been from home to avoid being arrested. 
His absence as a faqt must be proved independently of 

bis own declarations; his declarations being concomitant 

with it may be received as evidence of the intention of 

the act, or of the intent to delay creditors. See 2 vol. 46, 

et$eq. 

' ^Tbe next is b^inning to keep house : this now might 

be proved without a denial. See 2 vol. 66. 

But where there is a denial it must be to a creditor, 
who has a debt then due. See 2 vol. 62. 



Departing from his DwdUng'hou$e» 

A. 6. of, &c. being sworn and examined on the day 
and year and at the place above mentioned, be- 
fore us, the major part of the commissioners in a. 
commission of bankrupt awarded and issued* 
against JBriiiiff«' Fnirfaxi of, &c. upon Hs oafth 
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saith, that he has lived servant fo the said Francii 
Fairfax^ the person against whom thecommissioa 
of bankrupt now in prosecution is awarded and 
issued, and that the said Francit Fairfax on the 
day of departed from and left his dwell- 
ing-house, (or his* lodgings, counting-house, or 
the realm, as the case may be,) and bath not since 
returned to the same; and this deponent terily 
bjsiijeves that he bath done so with jtitent to dev 
lay bis creditors, because this deponent beard the 
said Francis Fairfax declare on the day on whifcii 
he so departed from his dwelling, that he was 
obliged to go from home from fear of being arrested 
by sooie of bis creditors. 

A. B. 
All the forms in the other books of precedents are far 
too general The witness ought to state the facts so par-^ 
ticuiarly that the commissioners, or the chancellor, may 
judge from the evidence whether the bankrupt, has done 
the act with an intent to delay bis creditors, or to pre« 
vent himself from being arrested by tbem^ or to avoid 
tjieir importunity. 

If he left his hpngie from any other niotive, and not 
from that motive, he is not a bankrupt. 

So it might be jthqs : 
A. B. of, &c. , 
upon his oath saith, that he is clerk to the said 
Francit Fairfax^ and that the £aid Francis Fairfax 
left his dwelling-house, or counting-house, on 
the of instant, ai}d that be has since 

received the letter marked A. hereunto annexed, 
and which thia deponent says he knows to be 
the hand- writing of the said Francis Fairfax, and 
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he believes the said letter to be written by the 
said Francis Fairfax ; and this deponent verily be* 
lieves that the said Francis Fairfax departed from 
his said dwelling-house, and still absents himself 
from thesamc, for fear of beingarrested by his cre- 
ditors, or some of them. 

A. B. 



Beginning to keep house may be proved now, either 
without a denial to a creditor, or with a denial. 



Keeping House without a DeniaL 

A. B. of, &c. being sworn and examined on the day 
and year at the place above mentioned, before, 
&c. upon his oath saith, that Francis Fairfax^ the 
person against whom the commission now in pro- 
secution is awarded and issued, did on the 
day of retire from his shop (counting- 

house, or warehouse, as the case may be) where 
he bad been accustomed to attend every day, and 
took with him his books and papers, and kept 
himself all the day in a back parlour of his dwell* 
ing-house, and th« said Francis Fairfax has not 
since attended his shop as he used to do ; and this 
deponent believes that the said Francis Fairfax so 
retired into his back parlour to avoid his creditors, 
because {here state the witness's reasons) the said . 
Francis Fairfax informed this deponent that he 
was afraid of being arrested by his creditors ; or 
because this deponent knows that the said Francis 
Fairfax V9BB greatly embarrassed in bis affairs; or 
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because one or jnore bills accepted by the said 
Francis Fairfax were presented for paytnent and 
were returned diefaonoufed, and were afterwards 
noted for non-payment. 



Denial to a Creditor. 
At, &c, 
A. B. -one of theservants of Jamee fValkir, of» flee, 
the person against whom %he commission •f 
bankrupt now in prosecution is awarded und.b* 
rfiued^ being sworn and examined on the day and 
year, and at the place above mentioned, before the 
miyor part of the commissioners, in and by the 
said commission named and authorized, upon bis 
oath saith, that on Monday morning last the said 
^ames Waiker gave order to this examinant to deny 
his being at home, in case any of bis creditoics 
should come to his house to enquire for him ; amd 
that after this examinant had received such di- 
rections from his said master, one Mr^Joiie4»aboat 
twelve of the clock of the said morning, came tp 
•his master's house, and inquired of this examinant 
for the said James Walker, and told this exami- 
nant that he came for money due from the saijd 
jJames Walker to him the said John Jones* But 
this examinant denied his being at home, and re« 
fused to let the aaid Mr. Jone% see the said :James 
,ff<ilker, (whp w^ then abovestairs in ^his cham- 
ber, as this examinant believes) pursuant to the 
prder and direction by him, this examinant, re- 
ceived from the said James fValker ; this examir 
nant at the same time knowing that the said 
Mr. ffonci was a cue^itor #f tJkeiuud Jffws Walker^ 

A. B. 
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lying in Prison. 

^■.. The next usual act of bankruptcy is lying in prison 
two months. 

* 

. That must be proved by the officer who arrested, and 
the keeper of the prison in which he is confined. Upon 
this act of bankruptcy, he may be declared a bankrupt 
on the same day of the week eight weeks after the arrest, 
where there has been a continued detention for two 
months for a debt : as if he 'was arrested on a, Thursday^ 
then the commission pay be sued out and he may be 
declared a bankrupt on Thunday eight weeks after* 
wards. 2 vol. 78. 

A person committed for a crime may be declared a 
'bankrupt, if there is a detainer for a debt lodged against 
him. 2 vol. 76. 

It is immaterial whether the arrest is upon mesne process^ 
or in execution. But the creditor who has hini in execu- 
tion cannot be the petitioning creditor. 1 vol. 218.2 vol.77. 

It does not appear to be necessary that he should lie 
two noionths in a public gaol ; lying in prison in many 
^statutes is synonymous to lying in custody. 

I once made a man a bankrupt, who had been arrested 
and had been confined in his own house for two months. 
-not being committed to a public gaol on account of his 
ill health. 

' That the sheriff's custody is lying in prison was lately 
'bcld by C. J. Gibbs; and his decision at NisiPrias was 
confirmed by the court of Common Pleas in the case of 
^jMams V. Stevens, in Easter term, 1815. 

The following was the deposition upon which I was 
one of the cortimissioners, who adjudged Stevens to be a 
bankrupt, though he had lain ina public gaol ^nly from 
the 28th of September till the 5tb of November. . 
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Dqiontion of Lying in Prison. 

At Guildhall^ Jjondon, 5th day of November^ 1814f 

Jfilliani Withers^ of Chancery4ane^ in the county of . 
Middle$e:ff officer to (he sheriff of Middlesex ; WiU 
fiam ErasmuM IJardy^ clerk of the papers in the 
gaol of Newgate; and William Woodroffe, the clerk 
of the papers office in the Fleet prison, being sc;* 
verally sworn and examined, the day and year and 
^t the place above mentioned, before the major 
p^rt of the comniiss'oners named and aqthorised 
in and by a cpmipission pf bankrupt awarded and 
issued and now in prosecqtion against William 
Heath and Thomas Stevens, of Aldermanbury, in 
the city of Lpndon, Blackwell-hall factors, dealers 
and chapmen, lately carrying on business in co- 
partnership together, under the firm of Heath, 
Stevens and Co. upon their respective oaths say ; 
and first this examinant, William Withers, for him- 
self saith, that on the twenty-seventh day, of 
August last, he this examinant, as one of the 
officers pf the sheriff of the county of Middlesex, 
arrested the said Thomas Stevens for debt, by yir- 
tue of a warrant directed to this examinant by 
the said sheriff, upon ^ wfit pf capias ad respon-^ 
dendum issued against the ^aid Thomas Stevens and 
William Heath, directed to the said sheriff of 
Middlesex, and detained him in his custody until 
the twenty-eighth day of September following, 
when he this examinant did deliver the body of 
the said Thomas ^ei:ens into the custody of thfe 
keeper of the gaol of Newgate, for want of bail 
being procured by the said Thomas Stevens. And 

this examinant, William Erasmus Harffy,{oT him- 

* 1,1 * > ' 



=42 ^tti of Bunkruptey. 

self savth, that liie ^vd, Thomai Stevens was sur« 
rendered into the custody of the said keeper of 
the gaol of Newgate, in manner aforesaid^ on the 
said twepty-eighth day of September last, by the 
said Wtllfam Withers, as such officer as aforesaid, 
for want of bail, and was there detained by the 
said keeper of the gaol of Newgate, until the first 
day of October following, when, in obedience to 
tiis Majesty's writ of habeas corpus ci^m catija, di- 
rected to the said sheriff of Middlesex, the keeper 
of the said gaol delivered the body of the said 
Thomas Stevens to the said William Withers. And 
the said William fT/fAcrs, for himself further saith, 
that he received the body of the said Thomas Stc* 
vens, in manner aforesaid, and did conduct the 
body of the said Thomas Stevens before Sir Man 
Chambre, one of his Majesty's justices of the court 
of Common Pleas, according to the command of 
the said writ, who then and there committed the 
said Thomas Stevens, for want of bail» to the cus- 
tody of the warden of the Fleet, and this exami« 
nant thereupon accompanied the said Thomas Ste-^ 
vens to the Fleet prison. And this examinant, 
William Woodroffe, for himself saith, that the said 
Thomas Stevens was committed to the custody of 
tlie warden of the Fleet, for want of bail, on the 
first day of October last, and that he hath ever 
since remained, and still is a prisoner in the cus« 
tody of the said warden, as appears by the books 
of the said warden, and as this examinant verily 
believes to be true. 

W. WITHERS. 

W. E. HARDY. 

W. WOODROFFE. 
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Fraudulent Grant by a Trader. 

Any fraudulent grant by deed by a trader of his pro- 
perty is an act of bankruptcy, 

A cooveyauoe by t trader of all his property to trus* 
tees for the benefit of his creditors is decided to be such 
a fraudulent grants unless all the cieditors consent to it; 
and any creditor or creditors whose debts are of a suffi- 
icient amount may sue out a commission upon it» if they 
have not given their consent to the trust-deed. 

But they are precluded from suing out the coramis« 
sioD, if they have in any manner by words or conduct 
testified theirconsent. 2 vol. 97. 

A petitioning creditor cannot give evidence to support 
the commission by proving the trading or the act of 
bankruptcy, but he may be compelled to answer any 
question to defeat it If his name does not appear upon 
the trust deed, he may be asked if he did not advise it, 
or give his consent to it« 

When the petitioning creditor proves his debt at a 
public meeting under the commission, I have thought 
the commissioners ought to permit him to be examined 
like any other creditor respecting the amount of his 
debty though the commission might be overturned by it, 
and they might be rendered subject to an action : public 
justice evidently requires it, and whilst the commis* 
sionera regard that as their chief object, they probably 
will be protected from much personal inconvenience. 

A trust deed is now the fraudulent grant upon which 
traders are made bankrupts upon opening the commis« 
sion. 

If a trader is in prison, and sees his bankruptcy inevi- 
table, there is no objection to this act of bankruptcy^ 
provided he does not act in concert and confederacy with 
one particular creditor, who sues out the commission. 
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Proofqf a fraudulent Grant or Trust Deed,: 

At, &c. 
' A. B, of, &c. being sworn and examined, the day 
and y^r, and at the place above mentioned, ut>oa 
his oath saith, that he was present and did see C* 
p. late of, &c. the person against whom the com* 
mission of bankrupt now in prosecution is award- 
ed and issued, duly sign, seal, and as his act and 
deed deliver a certain indenture, dated the seven- 
teenth day of August, 1814, and made betw^il 
the said C. D« of the first part, £• F. of, &c. and 
G. H. of, &c. creditors of the said C. D* of the' 
second part, and the several other persons wba* 
by themselves, their agents^ partners, and attor* 
Dies thereunto lawfully authorised, have sealed' 
and delivered, or should seal and deliver the said 
indenture, also creditors of the said C. D. of th# 
third part; whereby the said C. D. did assign 
to the said parties of the second part their execu^ 
tors, administrators, and assigns, all and singular 
the barges, craft, stock in trade, goods, wares, and 
merchandizes, chattels, furniture, debts, personal 
estate and effects whatsoever and wheresoever of 
or belonging or owing to him the said C. D- or 
any person or persons in trust for him, or for hia 

• use, (save and except the wearing apparel of him-« 
self and family); and also all bonds, bills, notes, 

^ and other securities for money, books, papers, and 
writings whatsoever, or any manner relating to or 
concerning the daid premises, upon and for the 
trusts therein mentioned; and this examinant 
further saith, that the name C. D. subscribed 

• against the seal of the said indenture, (now pro* 
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duced by bim» this examinant^ at the time of his 
examTnation^ and exhibited to the mfyor part of 
the commissioners iti and by the said commission 
named and authorised, is the proper .hand-writing[ 
of the said C. D. ; and this examinant further 
saith, that the name of this examinant, subscribed 
to the said indenture, as a witness to the execur 
tion thereof, is of this examinant's own hand- 



writing. 



A.B. 



; Any other fraudulent grant is an act of .bankruptcy, 
Uiit. other fraudulent grants are seldom or never proved 
at the opening of the commission. A- knowledge of 
them is generally discovered afterwards, and the grantee 
may be compelled to discover them by the private ex«- 
ttmiDttion of the commissioners. 
; All acts of bankruptcy may be committed after ther- 
tiader-has ceased to trade. I vol. ^39. 

The petitioning creditor's debt must have been con« 
tracted either before. or during his trading. 1 voL 238. 

A separate commission had issued against Wood^ under 
which he was found a bankrupt, and then a joint com* 
mission issued directed to the same commissioners. The 
witness who had proved the act of bankruptcy, under 
the first commission, was at a distance upon important 
business. The chancellor, upon application, made an 
order that the commissioners might be permitted to re« 
ceive an affidavit of the act of bankruptcy made by hini. 
before a master extraordinary in the. country. . In the 
matter of Walter Wood, see post. Sup, Cases. 

So he will permit a gaoler in the country to send a 
deposition that a trader has lain two months in Im 
gaol. But the chancellor must make an order for this 
upon a petition or motion. 
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Aff Aetpof Bankruftey. 

'' f n all the books of precedents the witness is made to 
conclude tbat be b^Heves the said F. P^ departed bis 
dwelling with intent to delay bis cn^itors, or that be 
Begin to keep house with intent, &c. 

That appears to me to be perfectly unnecessary : the 
Witness must state alt the facts, and they must be such 
that the commissioners as a jury must draw the conclu- 
sion. His opinion one way or the other is quite imma-^ 
t^ial 
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Tbeiie are precedents of four other acts of bankraptcy ; 
btft they are-seldom or never used, vir. 

Bscaping from prison after an arrest for £VdQ or up**- 
wilfds- of a just debt. 

Or suffering or procuring himself to be Rrrcsted; fior ar 
ftlse debt, or procuring a fraud olent attachmeot or se- 
questration of bis goods, or suffering himself to be Mt^ 
lawed. 9 voL 80. 

The other books of precedents have one for residing 
in the verge of the court, as an act of bankruptcy un4er 
the bead of taking sanctuary ; but taku^ mnetuaty in the 
time of Elizabeth, and James the first, was very diffeveot 
fVom residing in a place privileged from arrest in a civrL 
action; and taking sanctuary was long ago abolisbecL 
1 vol. ^9. 

* Residence in such a place can only now operate as- 
evidence that a trader has departed from his dwelling*- 
bmise, or has absented himself to delay bis creditors^ 



The proof of (his must be the same as Ijring in prison* 
eitcept that instead <tf the statement, that Ae Miid Fmnm 
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FfUrfax. hatb ever since reoaiaioe^ io prison, th«ci must 
dy a statement that on iucb ft day or night the said 
Frnncu Fairfax by force broke out of the said prison* 



Procurv^ orsuffmng an ArresL 

A. B. of, &c« being sworn and examined on* the day 
and year and attbe place above mentioned, before, 
&c. upon bis oath saitb, that C. D., the person 
against whom the commission of bankrupt now 
in prosecution is awarded and issued, did on the 
day of procure himself to be arrest- 

ed by of for the sum o( 

and that he was arrested on the: day of 

« He further saith, tbait he verily 
believes the said A* B. koew himself not to be 
indefaAed to the said in the aura of » 

or any sum upon which be the said A. B* could 
legally be arrested ; but that the said debt was a 
pretended debt for the purpose of procuring such 
arrest 

A.B. 
Or thus. 
A. B. of, &c. bemg sworn and examined on the day 
imd year and at the place above mentioned, before, 
&c. upon his oath saith, that C. D. the person 
against whom the commission of bankrupt now 
in prosecution is awarded and issued, did on the 
day of procure himself to be arrest- 

cd at the suit of one X. Y. and that at the suit of 
the said X. T. he was then arrested ; and this 
deponent further saith, that he verily believes the 
said C. D« procured himself to be so arrested 
fraudulently [or willingly) with an intent to delay 
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But besides these general acts of bankruptcy, if a 
member of either house of parliament is a trader, and 
does not pay a just debt, which may be recovered either 
in a court of law or equity, he may by the directions of 
the above mentioned statutes be made a bankrupt 

The following forms are applicable only to a member 
of either house of parliament 

Jet of Banhryptey by a Member of Parliameni neglecting 
titker to pay the Creditor, or to enter into a Bond accord* 
ing to the 4 Geo. 3. c. 43. 

At, &c* 

JfilUam Wilson, of the city of London, merchant, 
and Jamei JackkM, of Lincoln* i-Inn, in the coun- 
ty of Middleses, gentleman, being severally sworn 
and examined the day and year, and at the place 
above mentioned, before the major part of the 
commissioners named and authorised in and by a 
commission of bankrupt awarded and issued, and 
now in prosecution against Francis Fairfax, of, 
ftc. upon their respective oaths say ; and first this 
examinant William Wilson for himself saitb, that 
on or about the day of now last 

past, he this examinant, by virtue of an act of 
parliament made and passed in the fourth year of 
the reign of his present msgesty king George the 
Third, intituled, ** An Act for preventing Incon- 
▼eniences arising in Cases of Merchants, and such 
other Persons as are within the Description of the 
Statutes relating to Bankrupts, being entitled to 
the Privilege of Patliament, and becoming insoU 
vent,*' did make an affidavit in his majesty's court 
of Kin^s Bends at Westminster, that the said Fran^ 
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eii Fairfax was justly indebted unto bim the ex« 
amlnant, in the sum of five hundred pounds, and 
that the said Francis Fairfax was,asthi9examinant 
verily believed, a trader within the description of 
the statutes relating to bankrupts. And this exa« 
minant further saith, that the said Francis Fairfax 
bath not paid, secured, or compounded the said 
debf^ or entered into any bond to pay such sum 
as should be recovered in the action, in pursuance 
of and accordiug to the directions of the said act 
of parliament, to the knowledge or belief of this 
examinant. And this examinant James Jackson 
for himself saith, that he did on the said 
day of file of record in the said court of 

King*s Bench the said affidavit so sworn by the 
said other examinant fVilliam Wilson as aforesaid. 

■ 

And that he did on the day of sue 

out of the same court of King's Bench a summons 
against the said Francis Fairfax, and on the next 
day, being the day of now last past, 

served him the said Francis Fairfax personally 
with a copy thereof. 

WILLIAM WILSON. 

JAMES JACKSON. 



Act of Bankruptcy by a Member ofParliamenf not entering 
an Appearance^ within two months after entering into the 
Band, in pursuance of 45 Geo. 3. c. 124. Sea 2 vol. 428. 

W. W. of the city of London, merchant, and J. J» 
of IdncolnS'Inn, in the county of Middlesex, gen- 
tteman, being severally sworn and examined, the 
day and vear^ and at the place abore mentioned, 

Ed 



before the nbajor jptrt of the commiiiianeif trnmed 
end authoriBed in and by a comniiaaion of bank* 
nipt awarded and latued* and now in proiecutioo 
tgainit FramcU Fairfkx^ of» &c« upon their respec- 
tife oath^aay ; and first this examinant W. W. for 
himself aaitb» that on or about the lit day of 
June now last past, be this examinant, by virtue 
of an act of parliament made and passed in the 
fourth year of the reign of his present inaje8£y 
king Geofge the Third, intituled, '* An Act for 
preventing Inconveniences arising in Cases of 
Merchants, and such other Persons as are within 
the Description of the Statutes relating to Bank- 
rnpts, being entitled to the Privilege of Parliament^ 
and becoming insolvent,'* did make an affidavit in 
bis majesty'scourt of Kinf^t Bench^ at WeUminster', 
that the said Frandi Fairfax was justly indebted 
unto bim this examinant in the sum of 3001. and 
that the said Ftomcu Fairfax was, as this exami« 
nant verily believed, a trader within the descrip- 
tion of the statutes relating to bankrupts. And this 
examinant J. J. for himself saitb, that be did on 
the said day of file of record in the said 

court of Kin^t Bench the said affidavit so sworn 
by the said other examinant W. W. as aforesaid ; 
and that he did, on the day of , sue 

t>ut of the same court of KingU Bench a siymmons 
against the said i , and on the next day, 

being the day of now last pastf 

served him the said personally with 

a copy thereof. And that the said F. F. on the 
dsy of .entered into a botid to pay 

such sum as should be recovered in the action, 
in pursuance of and according to the directions of 
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Che mid act of parliament; and that the said F. F. 
did not within two months after such personal 
service of sach sunnnons, cause an appearance to 
be entered to such action in the court of King's 
BeneL 

W. W. 

J.J. 



Ati 9f Bankru^of by a Member ofParliamenifor Disobey 
dietKe to a peremptory Order of the Court of Chancery. 
See 2 wL 430. 

"W. W. of , gentleman, and J. J. of , being 

severally sworn and examined, the day and year, 
and at the place above mentioned, before the 
major part of the commissioners named and au- 
thorised in and by a commission of bankrupt 
awarded and issued and now in prosecution against 
F. F. of, &c. upon their respective oaths, viz. and 
first this examinant W. W. for himself saith, that 
on the day of , he, as the attorney, 

and in obedience to the directions of the said J. J. 
instituted a suit in the high court of Chancery, in 
which the said J. J. of was the plaintiff, 

and F. F. was the defendant, and that such pro- 
ceedings were had in the said suit, that on the 
day of a decree was made therein, 

by wMch the said F. F. was ordered to pay the 
sum of to ,and that this ex« 

aminant,on the day of now, last past, 

aa'ved him the said F. F. personally with a copy 
thereof, and thist the said F. F. to the belief of 
this examinant did disobey such decree, inasmuch 
as be did not pay the said sum to 
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And tbit examinant further saitb, that by virtue 
of an act of parliament, made and passed in the 
45th yesLf of the reign of his present Majesty King 
George the Thirds intituled, *^ An Act to amend an 
Act passed in the 4th Year of his present Majesty, 
intituled. An Act for preventing Inconveniences 
arising in Cases of Merchants, and such other Per- 
sons as are within the Description of the Statutes 
relating to Bankrupts, being entitled to Privilege of 
Parliament and becoming insolvent ; and to pre« 
vent Delay in the entering Appearances in Actions 
brought against Persons having Privilege of Par- 
liament ;*' he did as such attorney to the said J.J. 
and in obedience to bis directions, apply to the 
high court of Cfianccry to fix a peremptory day 
for the payipent of such money pur^uapt to the 
terms of such decree, and that in consequence of 
such application the day of was 

accordingly appointed and fixed for that purpose 
by an order made in such cause ; and th^t this ex- 
aminant on the day of yhis mutt be 
at least eight days before the day fixed for 'payment'] 
now last past, served him the said F. F. personally 
with a copy thereof* And th(S said J. J. for 
bimself saith, that the said F. F. did not pay the 
said sum to him the said J. J. before the day 
of , when he caused application to be 
made to the high court of Chancery to fix a pe- 
remptory day of payment, pursuant to the terms 
of the ^nd that the said F. F. omitted to 
pay the said sum of on the day of , 
according to the tienor of the order so made on the 
said day of 

W. W. 

J. J. 
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There is another act of bankruptcy, which though 
perhaps frequently committed yet is rarely proved at the 
opening. I never knew an instance of it. It is where 
a commission has been sued out, and the bankrupt has 
paid the debt to the petitioning creditor, or compounded 
with him, so that he did not proceed with the commis* 
sion : that very act is a sufficient act of bankruptcy to 
support a second commission. Though it may frequently 
be done, it will rarely be capable of being proved. See 
1 voL ^46. 



Compounding the Debt mth tf^ petitioning Creditor. 

A. B. of, &c. being sworn and examined on the day 
and year and at the place above mentioned, before, 
&C. upon his oath saith, that on the day of 

last a commission of bankrupt under the 
great seal of the united kingdom of Great Britain 
and Ireland was awarded and issued against C. D. 
Ibe person against whom the commission of bank* 
rupt now in prosecution is awarded and issued, 
and that the said commission so awkrded against 
the said C. D. on the day of was 

jupon the petition of one £. F. And the said A. B« 
further saith, that the said C. D. after the issuing 
against him of such commission on the petition 
of the said E. F. did pay to the said E. F. (or 
otherwise gave or delivered to the said E. F. goods 
or other satisfaction or security for his debt) 
whereby the said E. F. so suing out such commis* 
sion privately had and received more in the pound 
in respect of his debt than the other creditors, 
because, &c. 

A. B. 



69 Ach of BMi^uptey. 

Tfa« trading and the act of bankruptcy may be proved 
by the same witness in the same deposition. Each folio 
snust be signed by the witness. 

When the commissioners are satisfied with the eri* 
dence of .the petitioning creditor's debt^ the trading, and 
the act of bankruptcy, they then proceed to declare or 
adjudge that the party is a bankrupt by the following 
form. 



Declaration or uidjudieation that the Party is a Bankrupt* 

Memorandum, that we, whose names are hereunto 
subscribedi being the major part of the commis^ 
•ioners named and authorised in and by a com- 
mission of bankrupt, awarded and issued against 
Francis Fairfax, of &c. having met, the day and 
year, and at the place above mentioned, and hav« 
ing proceeded to act in the es^ecution of the said 
commission, have, upon good proof, upon oath 
before us bad and taken, found, that the said 
Francis Fairfax did, before the date and suing forth 
of the said t;om mission, become bankrupt, within 
the true intent and meaning of the several statutes 
made and now in force concerning bankrupts, 
some or one of them : We do therefore hereby 
adjudge and declare him bankrupt accordingly. 

JOHN NARES. 

EDWARD CHRISTIAN. 

ROBERT CAPPER. 

After the adjudication the commissioners must pro* 
ceed to execute the warrant of seizure, and a summons 
for the bankrupt to surrender, and must order notice to 



I 

Warrant of Seizure, 5T 

te gi^en by an advertisement in the first Gazette in 
which it can be inserted after the summons has been 
delivered at the residence of the bankrupt* 
The order of doing these is immateriah 



WARRANT OF SEIZURE. 

The present form of the warrant of seizure is proba* 
bly very ancient. It depends upon the first statute^ the 
13 £/t>. c. 7. a. S* which gave the commissioners or their 
l>fficer the power of seizing the bankrupt's goods. 

The 21 Jameg 1. c, 19. s. 8, declared that they bad the 
power of breaking open the bankrupt's doors. A 
power which no other civil officer is armed with. See 
1 vol. 43. 

But they cannot break open the house of any other 
person. 

It is a contempt of the authority of the chancellor to 
resist the messenger in the execution of this warrant. 
See 2 vol. im. 

Whilst there is any property of the bankrupt's to seize, 
this warrant continues in force. Ibid. ^ 

fiut if the messenger or officer had any doubt, there 
seems no objection to the commissioners executing at 
any time a second warrant. 

I have said that I think it cannot be doubted but the 
messenger may take possession of the house and pre* 
mises in possession of the bankrupt by turning him and 
bis family forcibly out of possession if it is necessary. 
It never was intended that the present assignees, or the 
ancient vendees of the commissioners, were to recover 
possession by an ejectment against the bankrupt 
. But where that is necessary, a warrant might be given 
for that express purpose, or an alteration might be made 



i 



flO MeetingijfixetL 

not having the key or keys of any door or lock 

belonging to the said 

where any of goods are, or are suspected 

to be, you shall break open, or ca,iise the same to 

be broke open, for the better execution of this 

our warrant 
Given under our hands and seals, this day 

of in the year of our Lord one tfaou« 

sand eight hundred and 
To 
Oar Met$enger^ and to his Jssisianti and to all 
Mayors^ Bailiffs, Constables, Headboroughs^ 
all other JSis Majesty* s loving Subjects ; 
whom we require to be aiding and assisting . 
in the Execution of this our Warrofit, as 
Oeosiion shaU require. 



MEETINGS FIXED. 

The next thing to be done is to fix the days of meeting. 
Regard ought to be paid to the convenience of the credit 
tors, that those who would not have an opportunity of 
attending at one might be able to attend at another. When 
the commissioners for their own convenience had fixed 
the three meetings on the three last days, the 40th, 4l8t», 
and 42d days. Lord Eldon censured them, and ordered 
them to fix the two first days differently. 1 vol. 1S6. 

The first meeting is generally at the end of a week or 
a fortnight, and the second about a week afterwards. 
The messenger keeps possession at a considerable ex* 
pence till the assignees are chosen. When the messen* 
ger has the days he inserts the advertisement in the Ga« 
zette. 
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Notice or Advertisemtntfor the Gazette. 
Whereas a commission of bankrupt is awarded and • 
issued forth against Francis Tairfax^ of» &c. mer* 
chanty and hebeing declared bankrupt, is hereby re- 
quired to surrender himself to the commissioners 
in the said commission named, or the major part of 
them, on the day of next, at o'clock 

in the noon ; on the day of the 

same month, at o'clock in the noon; 

on the day of following, at 

o'clock in the noon, at Guildhall, London^ 

and make a full discovery and disclosure of bit 
estate' and effects; when and where the creditors 
are to come prepared to prove their debts : at the 
second sitting to choose assignees ; and at the last 
sitting the said bankrupt is required to finish hif 
examination ; and the creditors are to assent to, 

or dissent from the allowance of his certificate: 

f 

all persons indebted to the said bankrupt, or who 
have any of bis effects, are not to pay or deliver 
the same, but to whom the commissioners shall 
q>point, but give notice to * • 

Though the advertisement declares that the creditors 
shall assent to or dissent from the allowance of the certi« 
iicate at the last sitting, yet the chancellor has made an 
order that they shall write opposite their names the day 
and month when they sign the certificate, and he will 
send it back, if they sign it before the bankrupt bas 
finished bis last examination. • 

5iiiiiiif out or Notice to the Bankrupt ta surrender. 

The statute 5 Geo. 2. c. 30. s. 2. requires that the 
bankrupt shall surrender and submit to be examined 
within fortyotwo days after notice in writing, to be left at 
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the usual place of abode of such person; and if be is in pri- 
son Hfter personal notice^ and also notice in the tlondon 
<}azdte^ and the last day of examination shall be on thd 
forty-second day limited for his appearance, which roust 
mean after the delivery of the last notice ; but as the time 
of the notice in the London Oazette is precisely marked 
and known, it ought to be the last of the notices. For it 
18 quite clear there must be forty-two days after each 
notice, or after the last notice. 

The notice ought therefore never to appear in the 
CkuKtte until the notice in writing is delivered at the 
bankrupt's house, for if he were prosecuted for not 8ur« 
rendering, or for embezzling his effects, he would be ac- 
quitted unless it was proved that a notice was left at his 
residence forty-two days before the day fixed for his last 
examination. I fear this is not sufficiently attended to 
by the messengers. I have known two bankrupts prose- 
cuted capitally, and both were acquitted because the 
messenger had never left a notice at the house of either 
bankrupt. When such an omission is known to have 
existed, the commissioners ought to lay the case before 
the chancellor, for by such gross negligence the whole 
object of the bankrupt's surrender and, examination are 
frustrated. 

The. messengers generally take the warrant of seizure^ 
and the summons, or notice together to the bankrupt's 
house : if he can reach it on the day the advertisement 
appears in the Gazette, it is ail correct ; but if it is so dis- 
tant that he cannot arrive there before the first Gazette- 
night after the adjudication of the bankruptcy, the ad- 
vertisement ought to be postponed till it is certain that 
the notice is served previously to thc^ appearance of the 
advertisement. 
If it should appear to the commissionert that this bat 
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not be6D done, they might, I think, of their own accord 
order another advertisement to be inserted in the Gazette^ 
in which the bankrupt should have notice to surrender 
as usual ; but perhaps, it would be more satisfactory for 
the petitioning creditor or the assignees to apply to the 
chancellor to enlarge the time for forty«>nine days, or 
to order an advertisement de novo. 

The proof of debts, and the choice of assignees, would 
not be affected by it : they have no necessary connectioQ 
with the bankrupt's surrender. 



Summons or Notice to the Bankrupt to surrender. 

Whereas a commission of bankrupt on the 
■ day of now last past, issued under the 

^reat seal of Great Britain against you Francis 
Fairfax, by the name and description of Francis 
Fairfax, of, &c. And whereas the major part of 
the commissioners in and by the said commission 
named and authorised, have declared you to be 
bankrupt : We the said commissioners do hereby 
summons and require you the said Francis Fairfax 
personally to be and appear before the commis- 
sioners in the said commission named, or the 
major part of them, on the day of 

instant, at twelve in the morning, and on the 
and days of next, at twelve 

o'clock in the forenoon at Guildhall, London, 
then and there to be examined, and to make a 
full and true discovery and disclosure of ail your 
estate and effects, according to the directions of 
the several statutes made, and now in force con« 
cerning , bankrupts, and particularly the . statute 
passed in the fifth year of the reign of his late 
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majesty king George the Second, iotituledl, ** Ad 

Act to prevent the committing of Frauds by Bank^ 

rupts;*' and herein you are not to fail at your 

peril. Gireo under our hands this day of 

1814. 

To Francii Fairfax, JOHN NARES» 

the bankrupt. ROBERT CAPPER^ 

FRANCIS VESEY. 

Not long ago it was considered doubtful whether the 
commissioDers could take the bankrupt's surrender and 
give him a protection from arrest before the first meeting 

_ ■ 

advertised in the Gazette. 

I would never do it^ and I have given my reasons^ 
1 vol. 131. 

■ 

But Lord Eldon discharged a bankrupt out of custody 
who had surrendered, and who was arrested before the 
first public meeting, and ordered the officer to pay all the 
costs : it is, therefore, now the practice of myself and all 
other commissioners to receive the bankrupt's surrender 
at the first meeting, or at any time afterwards^ and to 
^ve him the usual protection. 

The protection of the bankrupt is fully 
1 vol. 130, and 2 vol. 181> 184. 



• « 



Memorandum of the Bankrupfe Surrender filed with the 

Proceedings. 

At, &c. 
Memorandum, That Francis Fairfax, &c. 
against whom the commission of bankrupt 
now in prosecution is awarded and issued, did. 
the day and year, and at the place above mention- 
ed, voluntarily come and surrender himself to ua 
the major part of the coutmiasioners named and 
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authorised in and by the said commisu. 
John NMres. sion^ and submitted himself to be ex- 

amined, and in all things to conform 
Robert Tdlbot himself to the directions of the several 

statutes made and now in force con- 
cerning bankrupts, and particularly to the statute 
made in the fifth year of the reign of his late 
majesty king George the Second, intituled, " An 
Act to prevent the Committing of Frauds by 
Bankrupts/' in order to have the benefit of the 
Siiid act. 

FRANCIS FAIRFAX. 

And the said Francii Fairfax being sworn and ex- 
amined the day and year abovesaid, upon his 
oath saith, that he is not at present prepared to 
make a full disclosure and discovery of 
his estate and efiects, but prays fur- 
Roberi Capper, ther time for doing the same to the 

next sitting, which is hereby granted 
him acoordingly. 

FRANCIS FAIRFAX. 

The bankrupt must be sworn, and asked if that is his 
name and hand-writing, and if he is the person against 
whom the commission issued. 






Memorandum of the Bankr up fs'\ Surrender upon the 

v.f i, Summons. 

Wheiiever tbV^jbiijrakrupt surrenders to the commis- 
^8i6hers, the following memorandum must be indorsed 
-^iipoD his notice or summons. 



Vol. III. 



'^ 



-s. 



66 Surrender. 

At, &c. 
Memorandum* That the within named Francis Fair* 
fax, the day and year, and at the place above 
mentioned, surrendered to us whose names •»•« 
hereunto subscribed, being the major part of 
commissioners named and authorised in and b 
commission of bankrupt awarded and issued, 
now in prosecution against the said Francis I 
fax^ and submitted himself to be examined fi 
time to time touching his estate and effects, : 
declared upon oath, that he was not prepared 
make a full disclosure and discovery, and pra 
further time for that purpose, which was grai 
to him accordingly. 

JOHN NARES, 
ROBERT CAPP 
ROBERT TALB< 



SURRENDER. 

If the last examination of the bankrupt is adjourned 
by the commissioners, the following memorandum must 
be written upon the back of the summons or notice. 

Guildhall, January 10th, 1815. 

Memorandum, that the last examination of the said ' 
F. F, is adjourned to the ' day of next 

JOHN NARES. 
ROBERT CAPPER. 
FRANCIS VESEY. 



,A 



If it has been enlarged by the chancellor, then the fol 
lowing memorandum ought to bei^ritten upon it. 



Assignment'^Extent. 9t 

Guildhall, or any other place where it may be made, 

January 10th, 1815, 
Memorandum, that the time for the examination of 
the said F. ¥. has been enlarged by an order of 
the Lord Chancellor till the day of 

JOHN NARES. 
ROBERT CAPPER. 
FRANCIS VESEY. 



PROVISIONAL ASSIGNMENT. 

• If a bankrupt is indebted to the crown or a receiver 
of taxes, it is necessary for the commissioners to exe* 
cute a provisional assignment i and if he has real property, 
to execute also a provisional bargain and sale* 

For the effect of a provisional bargain and sale, see 
1 vol. 303, et seq. 



EXTENT, 

It has sometimes happened that a debtor cannoTsuTomt 
or accountant to the king has seized by an JJJJi ^Jfa^d^ete 
extent the bankrupt's 0oMs or lands for a due to him 

^ ^ and oiherSi 

joint debt due to bim and others, or to him 

and his partnetrs, and the assignees have been in doubt 

how to proceed. 

^' 1*' 

• This case seem^ to be expressly provided for by the 

21 Jac. L c. IP. s. 19. which enact^^^tbat if any estate of 

the bankrupt shall be extended, and the debt shall be 

due upon any contract made to and uith any other person 

' or persons than the said debtor or accountant^ or for the us% 

and trust of any other person or persons ^ then the assignees 

of the commissioners .Ma// have good remedy to recover the 

F 2 
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s 

lands and goods so extended against such persons who ihall 
detain the same. 

The good remedy seems to be an action of ejectment 
or trover to be brought in any court against those who 
detain either land or goods respectively under such an 
extent. 



Provisional Assignment. 

This Indenture, made the third day of May, in the 
forty-eighth year of the reign of our sovereign lord 
George the third, by the grace of God of the United 
Kingdom of Great Britain and Ireland, king, 
defender of the faith, and in the year of our Lord 
one thousand eight hundred and eight, be- 
tween Burton Mcrice, William Elias Taunton, and 
Henry Burrell, Esquires, the major part of the 
commissioners named and authorised in and by a 
commission of bankrupt awarded and issued 
against John Maiden late of Graf ton-street in the 
parish of St. Pancras, in the county of Middlet/f^, 
grocer, of the one part, and John Chambers,' of Qua^ 
littf court. Chancery lane, in the county of Middlesex,, 
gentleman, of the other part. Whereas his majesty's 
commission under the great seal of Great Bri^ 
tain, grounded upon the several statutes made and 
now in force concerning bankrupts, bearing date 
at fVestminst^, the twentjfr»seventh day of Aprit, 
one thousand eight hundred and eight, hath been 

• 

awarded and issued against the said John Maiden, 
and directed to James Borrough, James Yorke, Bur^ 
ton Morice, William Elias Taunton, and Henry 
Burrell, Esquires, thereby givinsj full power and 
authority to the said commissioners, four or three 
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of them, to execute the same commission^ as by 
the same commission, relation being thereunto 
bad, more fully and at large it doth and may ap- 
pear; and whereas upon the execution of the 
said commission, it appeared to the major part of 
the commissioners in the said commission autho- 
rised, upon due examination of witnesses and other 
sufficient proof upon oath before them had and 
taken, that the said John Maiden did for the space 
of two years and upwards carry on the trade and 
business of a grocer, and did by such trade and 
business seek and endeavour to get his living as' 
others usually do, and in the course of his said 
trade and dealing he became indebted unto Pa-* 
trick Fitzpatriek of Market-street in the county of 
Bedfordshire^ inn*keeper, in the sum of one hun- 
dred pounds and upwards. And whereas the 
said John Maiden did in the judgment of the 
major part of the said commissioners become 
bankrupt to all intents and purpose?, within the 
compass, true intent and meaning of the several 
statutes made and now in force concerning bank- 
rupts, or within some or one of them, before the 
date and suing forth of the said commission, and 
they did adjudge and declare him bankrupt ac- 
cordingly. And whereas the said commissioners, 
parties to these presents, in further execution of 
Mie said commission and of the statutes therein 
mentioned, have also found out and discovered, 
or it otherwise appeared to them^ that the said 
John Maiden was at the time he became bankrupt 
as aforesaid, or afterwards was possessed of, inte- 
rested in,or well entitled uuto sundry goods, wares, 
cbatteb, merchandizes, stock in trade, household 
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•tuflF, implements of household, bedding, plate, 
linen, and other things, and that there were also 
divers debts, sum and suras of money due and 
owing unto him the said John Maiden and his 
estate from several persons. And whereas the 
said commissioners parties hereto, think it neces- 
sary for the better preserving and securing the 
estate of the said John Maiden^ to appoint an 
assignee provisionally of his estate and effects, 
until choice shall be made by the major part in 
value of the creditors of an assignee or assignees 
of the estate and effects of the said bankrupt, 
pursuant to notice to be given in the London Ga^ 
zetie for that purpose. Now this indenture wit- 
nesseth that the said commissioners; parties to 
these presents, for the purpose aforesaid, and in fur* 
ther execution of the said commission and of the 
statutes therein mentioned, and by force and virtue 
thereof, and for and in consideration of the sum 
of five shillings of lawful money of Great Britain, 
to them the said commissioners parties to these 
presents in hand paid by the said John Chambers, 
at or before the sealing and delivering of these 
presents, the receipt whereof is hereby acknow- 
ledged: and also in consideration of the covenants 
hereinafter contained on the part and behalf of 
the said John Chambers, his heirs, executors, and 
administrators, to be kept, done, and performed, 
do hereby appoint the said John Chambers assig- 
nee of the estate and effects of the said John 
Maiden; and have also ordered, bargained, sold, 
disposed, assigned, and set over, and by these 
presents do as much as iti them the said commis- 
sioners, parties to these' presents, lieth, tLvd they 
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lawfully may order, bargain, sell, dispose, assign, 
and set over unto the said John Chambers, his ex- 
ecutors, administrators, and assigns, all and singu- 
lar the goods, wares, and merchandizes, chattels, 
stock in trade, debts, sum and sums of money, 
household stuif, and all implements of household, 
and other the personal estate whatsoever of the 
said John Maiden, of which he was possessed or 
entitled unto, or of which any other person or 
persons was or were possessed in trust for him at 
the time he became bankrupt, or at any time 
since: to have and to hold, ask, demand, sue 
for, recover, levy, receive all and singular the pre- 
mises hereby assigned, or mentioned or intended 
so to be unto the said John Chambers, his execu- 
tors, administrators, and assigns, in trust for the 
immediate preservation thereof, and to and for the 
use, benefit, and advantage of all the creditors of 
the said John Maiden, who have already sought, 
or shall hereafter in due time come in and seek 
relief under the said commission, according to the 
several statutes therein mentioned, or some or one 
of them, and to and for no other use, trust, intent, 
or purpose whatsoever. And the said John Cham* 
ben doth hereby for himself, his heirs, executors, 
and administrators, and for every of them, cove- 
nant, promise, and agree to and with the said 
commissioners, parties to these presents, their 
executors and administrators, and to ^nd with 
every of them in manner and form following ; 
(that is to say) that he the said John Chambers, his 
heirs, executors, or administrators, some, or one 
of them, shall and will as soon as an assignee or 
assignees of the said bankrupt*s estate and effects^ 
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stuff, implements of household, bedding, plate, 
linen, and other things, and that there were also 
divers debts, sum and sums of money due and 
owing unto him the said John Maiden and his'< 
estate from several persons. And wbereas the 
said commissioners parties hereto, think it neces- 
sary for the better preserving and securing the 
estate of the said John Maiden^ to appoint an 
assignee provisionally of his estate and effects, 
until choice shall be made by the major part in 
value of the creditors of an assignee or assignees 
of the estate and effects o^ the said bankrupt, 
pursuant to notice to be given in the London Ga^ 
zette for that purpose. Now this indenture wit- 
nesseth that the said commissioners; parties to 
these presents, for the purpose aforesaid, and in fur* 
ther execution of the said commission and of the ' 
statutes therein mentioned, and by force and virtue 
thereof, and for and in consideration of the sum 
of five shillings of lawful money of Great Britain, 
to them, the said commissioners parties to these 
presents in hand paid by the said John Chambers, 
at or before the sealing and delivering of these 
presents, tb^ receipt whereof is hereby acknow« 
ledged: and also in consideration of the covenants ' 
hereinafter contained on the part and behalf of 
the said John Chambers, his heirs, executors, and 
administrators, to be kept, done, and performed, 
do hereby appoint the said John Chambers assig- 
nee of the estate and effects of the said John 
Maiden; and have also ordered, bargained, sold, 
disposed, assigned, and set over, and by these 
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presents do as much as ifi'them the said commis- 
sioners, parties to these' presents, lieth, and they 
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lawfully may order, bargain, sell, dispose, assign, 
and set over unto the said John Chambers^ his ex- 
ecutors, administrators, and assigns, all and singu- 
lar the goods, wares, and merchandizes, chattels, 
stock in trade, debts, sum and sums of money, 
household stuif, and all implements of household, 
and other the personal estate whatsoever of the 
said John Maiden, of which he was possessed or 
entitled unto, or of which any other person or 
persons was or were possessed in trust for him at 
the time he became bankrupt, or at any time 
since: to have and to hold, ask, demand, sue 
for, recover, levy, receive all and singular the pre- 
mises hereby assigned, or mentioned or intended 
so to be unto the said John Chambers, his execu- 
tors, administrators, and assigns, in trust for the 
immediate preservation thereof, and to and for the 
use, benefit, and advantage of all the creditors of 
the s^Lid John Maiden, who have already sought^ 
or shall hereafter in due time come in and seek 
relief under the said commission, according to the 
several statutes therein mentioned, or some or one 
of them, and to and for no other use, trust, intent, 
or purpose whatsoever. And the said John Chamr 
ben doth hereby for himself, his heirs, executors, 
and administrators, and for every of them, cove- 
nant, promise, and agree to and with the said 
commissioners, parties to these presents, their 
executors and administrators, and to ^nd with 
every of them in manner and form following ; 
(that is to say) that he the said John Chambers, his 
heirs, executors, or administrators, some, or one 
of them, shall and will as soon as an assignee or 
assignees of the said bankrupt*s estate and effects^ 
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shall be duly chosen and appointed, pursuant to 
notice in the London Gazette, and when he shall 
be thereunto required for that purpose, join with 
the major part of the commissioners named in 
the said commission, in the making an assignment 
of all and singular the said goods, chattels, debts^ 
sum and sums of money, wares, and merchandize, 
and all other the premises hereinbefore men- 
tiMed, or intended to be hereby assigned unto 
, such person or persons as shall be duly chosen 

and appointed to be the assignee or assignees of 
^e'saidbankrupt's estate, and that he the said John 
Chambers shall and will also deliver up all the 
estate and effects of the said bankrupt, as shall or 
may have come to the bands or possession of him 
the said John Chambers, or to the hands or posses- 
won of any other persons in trust for him and for 
his use, unto such person or persons as shall be 
duly chosen assignee 6x aasignees of the said bank- 
rupt's estate and effects, or otherwise as the said 
commissioners shall direct or appoint And fur- 
ther, that he the said John Chambers, his heirs, exe-* 
cutors, and^ administrators, shall and will from 
timeto time andat all times hereafter well and 
sufficiently save, defend, keep harmless and in- 
demnified all the said commissioiiers in and by 
the said commission named and authorised, their 
heirs, executors, and adsniquitrators, and every of 
them, their and every of their bodiea, lands, tene- 
ments, goods, chattels, aod estate whatsoever, of, 
from and against all and all nianner of action and 
actioiTS, fruits, ari^ests, complaints, co^ damages, 
and expences wJifltsoever, which they or any of 
tben\ sl)aU or may sustain or be put unto for or 
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by reason or means of this present deed of assigo"* 
ment, or any act or acts to be done or executed 
by him the said John Chambers in pursuance or by 
virtue of the said commission or deed of assigiH 
ment respectively. In witness whereof, the sitd 
parties to these presents have hereunto inter- 
changeably set their hands and seals the day and 
year first above written. 



Memorandum of the Execution efthe Provisional 

Assignment, 

At, &c. 
Be it remembered. That we S. D. esq. and J. B. and 
W. M. gentlemen, the major part of the commis*- 
sioners in a commission of bankrupt awarded and 
issued against in the county of '^^ ^ 

met at the time and place above mentioned, and 
executed a provisional assignment of the said 
bankrupts estate and effects , of 

in the county of 



PROVISIONAL BARGAIN and SALE. 

It is very extraordinary that a provisional bargain and 
sale was never mentioned in any book upon bankrupt 
law, till I introduced it. 2 vol. 180. 

A solicitor had obtained from my colleagues and myself 
a provisiioiial assignment, and was much surprised after- 
warda to find that an estate in land was seized by an extent, 

I a^ed him why he had not applied for a provisional 
bargain and sale : be s^id he had never seen nor heard 
of a. proviaipns^ bargain or sale. But this case suggested 
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the necessity of it as often as a bankrupt has real pro- 
perty liable to an extent. 

In 2 vol. 180, I have suggested a doubt whether the 
bargain and sale would be good against the crown, if 
th'e extent should be issued between the execution of the 
bargain and sale, and the enrolment of it. 

In 1 vol. 50, and ^ vol. 162, 1 have explained that no 
conveyance by the commissioners has any operation 
before enrolment, except only a bargain and sale, which 
has its effect not from the bankrupt statutes, but from 
the 2'7 Hen. 8. c. 16. 

I apprehend that this question does not depend in any 
degree upon the bankrupt law, but it is just the same 
whether a solvent person having conveyed an estate by 
a bargain and sale, the crown can seize it by aii extent 
before the purchaser has got it enrolled. The common 
law conveyance by feoffment, bound after livery both the 
king and a strtfject. 

Without livery the feoffment had no obligation with 
respect to either. 

The enrolment seems to have been substituted for 
livery of seisin ; and the statute expressly declares that 
when it is made within six months, it shall have the 
same effect as if it had been done at the moment the 
deed was executed. 

It cannot then, I think, be contended that an extent 
shall be preferred to such^a bargain and sale, unless it 
can also be contended that as the king is not named in 
the statute, no bargain and sale, though immediately 
enrolled, shall be preferred to an extent ; but this will 
hardly be maintained. The statute does not affect any 
right of the crown, but merely introduces a new mode of 
conveyance of the property of the subject. 
It has lately been doubted whether a lonafide deposit 
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of title deeds to secure a debt will give the creditor an 
equitable mortgage, which shall be effectual against an 
extent by the crown. If this is a conveyance which a 
court of equity will hold good against a subject, I/cannot 
think of a reason why it should not be valid against 
the king himself. See Broughton v. DaviSy Price, 220, 

The following form of a provisional bargain and sale 
prepared by myself^ will probably be thought sufficient 



Provisional Bargain and Sale. 

This Indenture, made the day of , in 

the year of the reign of our sovereign lord 
George the third, by the grace of God, of the 
united kingdom of Great Britain and Ireland, 
king, defender of the faith, and so forth, and 
in the year of our Lord , between Robert 

Capper, Robert Talbot, and Francis Vesty, Esquires, 
the major part of the commissioners named 
and authorised in and by a commission of bank- 
rupt, awarded and issued against Francis Fairfax^ 
of, &c, of the one part, and Henry Page, of, &c. 
gentleman, of the other part. Whereas his ma- 
jesty's commission, under the great seal of Great 
Britain, grounded upon the several statutes made 
aud now in force concerning bankrupts, bearing 
date it Westminster, the day of 

in the year of our Lord hath been award* 

ed and issued against the said Francis Fairfax^ 
and directed to John Nares, Edward Christian, 
Robert Capper, Robert Talbot, and Francis Vesey, 
Esquires, thereby giving full power and authority 
to the said commissioners, four or three of them 
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to execute the same commission, as by the same 
commission, relation being thereunto had^ more 
fully and at large it doth and may appear; and 
^whereas, upon the execution of the said commis- 
sion, it appeared to the major part of the eom- 
Qiissioners in the said commission authorised, 
upon due examination of witnesses, and other 
fnfficient proof upon oath before them had and 
taken, that the said Francis Fairfax did from the 
month of carry on the trade and business 

of a merchant, exporting and importing divers 
^ kinds of goods^ and did by such trade and busi- 

ness seek and endeavour to get his living, as other 
merchants usually do, and in the course of his 
said trade and dealing, he became indebted unto 
William Wilson^ of, &c. in the sum of one hundred 
pounds and upwards, for goods sold and deliver- 
ed-}, and whereas the said Francis Fairfax d\A in 
t' the judgment of the major part of the said com- 

missioners become bankrupt, to all intents and 
purposes, within the compass, true intent and 
meaning of the several statutes made and now in 
force concerning bankrupts, or within some or one 
of them before the date .and suing forth of the 
vv said commission; and tH6y did adjudge and de- 
clare him bankrupt accordingly. 
And whereas thesaid commissioners, parties to these 
presents, in further execution of the said com- 
Sinission do find that the said Francis Fairfax^ 
at the time he became a bankrupt, and before the 
date and suing forth of the said commission was 
seised to him and his heirs, or was otherwise in- 
terested in and entitled unto certain freehold 
estates in the countv of or elsewhere^ 
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every of them, covenant, promise, and agree to 
and with the said commissioners, parties to these 
presents, their executors and administrators, and 
to and with every of them in manner and form 
following, that is to say. 

That he, the said Henry Page, his heirs, executors, 
and administrators, some or one of them shall and 
will, as soon as an assignee or assignees of the - 
said bankrupt's estate and effects shall be duly 
chosen and appointed, pursuant to notice in the 
London Gazette, and when he or they shall be there- 
unto required for that purpose, join with the major 
part of the commissioners named in the said com- 
mission, in granting, bargaining, selling, and 
assigning all the said bankrupt's messuages, lands, 
tenements, and hereditaments, and all the said 
bankrupt's estate, right, title, and interest, and 
other the premises herein before mentioned, and 
hereby granted, bargained, and sold, or intended 
so to be, with their and every of their appurte- 
nances, unto such person or persons as shall be 
duly chosen and appointed to be the assignee or 
assignees of the said bankrupt's estate and effects. 

And further that fae the said Henry Page, his heirs, 
lexecutors, and administrators, shall and will from 
time to time, and at all times hereafter, well and 
sufficiently save, defend, keep harmless, and in- 
demnified, all the said commissioners in and by 
the said commission named and authorised, their, 
heirs, executors, and administrators, and every ..^ 
of them, their and every of their bodies, lands, 
tenements, goods, chattels, and estate whatsoever, 
of, from, and against all and all manner of action 
and actions, suits,, arrests, complaints, costs, 
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' damages, and expences whatsoever^ which they 
or any of them shall or may sustain, or be put 
unto, for or by reason or means of this present 
deed of assignment, or any act or acts to be done 
or executed by him the said Henry Page, in pur- 
suance or by virtue of the said commission or 
deed of assignment respectively. In witness 
whereof the said parties to these presents have 
Xk; hereunto interchangeably set their hands and 

seals, the day and year first above written. 
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WITNESSES AT THE OPENING. 

Lord Eldon has decided that be will surpersede the 
commission, if the trading or the act of bankruptcy is 
^ proved by a creditor. 

He therefore must be paid by the petitioning creditor, 
or the witness must undertake not to prove any debt 
under the commission. 2 vol. p. 675. 

' The witnesses ought, therefore, always to be asked 
whether they are creditors of the person against whom . 
the commissibn is awarded ; and if they are, the commis- 
sioners ought not to proc^d unless they will undertl^ * 
to prove no debt under the conatmission. i ^ 

My colleagues and myself require that the witness 

after his deposition, signs the following declaration; and 

that the petitioning creditor signs an undertaking that 

be will p^bim the whole of his debt. 

^* • * \,\irf 

And this deponent admits he is a creditor of the^*^*' 

said Francis Fairfax, but he hereby undertakes- 

not to prove any debt under his comnaission. 

A. B. 

• -■ • 
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And I hereby undertake to pay the said A. B. . the 
whole of the debt due to him from the said Fran- 
CIS Fairfax. 

CD. 

In such a case lately the petitioning creditor paid a 
4iervant'8 wages and afterwards charged it in his bill. 
It was a small sum, and the assignees chosen did not 
object, so we allowed it. 

But upon general principles I think it ought not to be 
allowed by the commissioners, and that it would not be 
allowed by the chancellor, unless a general meeting of 
the creditors called for the purpose, thought it was pro- 
per that it should be allowed. 

If it were a considerable sum, many of the creditors 
might justly think that it was too great a price for the 
purchase of the advantages of a commission. 

One witness may prove both the trading and the act 
of bankruptcy, which is generally the case, then the two 
depositions may be united. 

One book of precedents, I see, has inadvertently made 
the petitioning creditor prove every thing. 

The commission supported by iliat proof only must 
be superseded. 

• 

Wiinesses refusing to attend at the Opening of the 

Commission. 

If a witness will not attend at the request of the so!i- 
citor, the commissioners after they have qualiBed them- 
selves by taking the oath must issue a summons; but if 
that summons is not obeyed^ the petitioning creditor 
must apply to the chancellor for an order, which is now 
granted upon an affidavit of the summons and refusal. 

All the books of precedents give a wamnt to be e«e- 

VoL. IIL G 
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cuted by the commissioners for the apprehetision of a 
witness, who refuses to attend. 

By the two expired statutes before 5 Geo, 2. c. 30. 
such a watrrant might clearly be issued. But since the 
5 Geo. % c. 30. s, 16. it would not be safe in England 
for commissioners ever to use that warrant. 1 vol. 178. 

In all the books there is a confusion between the wit- 
nesses, who are to attend the commissioners to prove the 
tradinfif and the act of bankruptcy at the opening, and 
the witnesses who are to attend at a private meeting to 
be examined respecting the bankrupt's property. 

The following summons is common to both. 

In all the printed precedents, it is to you and every of 
you^^9> if it were directed to several witnesses at once. 

BuM should recommend that it should be directed to 
one witness only, and that the commissioners sign the 
same summons for every witness. ^ . 



Summons to a Witness to attend the Commissioners^ 

By virtue of the king's majesty's commission un- 
der Mhe Great Seal of Great Britain, grounded 
upon the several statutes made concerning bank- 
rupts, awiirded against S , 
directed to us, the major part of the commis- 
sioners therein named, who have hereunto set our 
names, and to others. These are to will and re- 
quire you, and every of you, to whom this our 
warrant is directed, personally to be and appear 
before the major part of the said commissioners, 
on , then add there to 
be examined by us the major part of the com- 
missioners, by virtue of the said commission, artd 
the several statutes therein mentioned. And 



to attend the Commissioners^ . ^ 

hereof you are not to fail at your peril. Given 
under our bands, this day of 18 

JOHN NA RES. 
To EDWARD CHRISTIAN". 

ROBERT CAPPER. 

The chancellor will act upon a deposition of service 
of a summons at the place of abode of the witness. 

But in Ireland^ where the commissioners have clearly 
a power to issue such a warrant, I should think it would 
be safest to have an affidavit that the witness was person* 
ally served with their summons. 

The chancellor in Ireland must have the same autho- 
rity as the chancellor in England^ he would make au 
order for the witness to attend who could not be person- 
ally served. 

Deposition of the service of the summons to be used 
upon an application to the chancellor for an order. 



Deposition of the due Service of the Sumtfions* 

Henry Page, of, &c. one of the messengers to the 
honourable the commissioners of bankrupt, being 
sworn^ &c. upon his oath saith, that he this 
examinant did on the* 20th day of this instant 
April, serve William Gray with the summons 
hereunto annexed, by leaving with Sarah Jones, 
at the dwelling house of the said W. G. a true 

. and examined copy of the said summons, and at 
the same time shewing her the original summons 
subscribed with the respective hand-writings of 
the major part of the commissioners, in and by a 
commission of bankrupt awarded and issued, and 
now in prosecution, against Francis Fairfax, late 
of, &c. And this examinant further saith, that 

G2 
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the said S. J. is servant to the said W, G. as he 
informed this examinant, and which information 
he believes to be true. And this examinant fur- 
ther saith, that he hath since seen the said S. J. 
who assured him, that she had delivered the said 
copy to the said W. G. which last information this 
examinant also believes to be true ; and this exa- 
minant further saith, that the above-mentioned 
subscription was written by the said commis- 
sioners in the presence of this examinant. 

H. P. 



After a personal service in Ireland the commissioners 
way issue a warrant to apprehend the witness to prove 
the trading or act of bankruptcy. 

But in England the chancellor will not order the com- 
missioners to do it. See afterwards. 



FIRST PUBLIC MEETING AT GUILDHALL, 
OR m THE COUNTRY. 

If th^ bankrupt has not surrendered at the opening, or 
,at any time before this meeting, and he now surrenders, 
then the memorandum, the same as in p. 64, which was 
supposed to be taken at the opening, must now be made, 
and filed with the proceedings; and the same must be 
done if he appears for the first time at the second or 
third meeting. 

So the same memorandum as in page 66, ante, must 
be indorsed on bis notice or summons to surrender. 

If no creditor should appear at the first meeting to 
prove a debt, and the bankrupt does not then surrender. 
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the following memorandum ought to made, and filed 
.with the proceedings. 



Memorandum that no Creditor appeared. 

At, &c. 
Memorandum, that we the major part of the com- 
missioners named "and authorized in and by a 
commission of bankrupt awarded and issued against 
Francis Fairfax, of, &c. met here this day, pur- 
suant to notice in the London Gazette, but the said 
bankrupt did not appear to surrender himself pur* 
suant to such notice, nor any creditor to prove or 
claim any debt under the said commission. 

3. NARES. 

ED. CHRISTIAN. 

R. CAPPER. 



The three meetings advertised in the Gazette are 
appointed for the purpose of taking the bankrupt's sur« 
render. 

The statutes are silent respecting the proof of debts, 
except that debts may be proved at the meeting ap- 
pointed for the choice of assignees, and also at every 
meeting for making a dividend. 

But the commissioners receive the proof of debts at 
every public meeting; this is incident to the, general 
authority given them by the first statute, viz. 13 Elizl 
c. 7. 

A creditor may at his own ejpence at any time have a 
meeting to receive a proof of his debt, or his deposition 
from the country, but the meeting must, be duly adver- 
tized in the Gazette, at least one week, that other credi- 
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tors may have an opportunity of attending and inquiring 
into the fairness of it, and, if necessary, of oppo&» 
ing it. 

The first public meeting is therefore only for the pur- 
pose of receiving proof of debts, and of taking the 
bankrupt's surrender, if he then appears. 

If a commissioner attends, whp did- not qualify at the 
opening of the commission, he must take the oath, and 
the following memorandum must be made. 



Qualification of a Commissioner, 

At Guildhall. 

Be it remembered, that Francis Fesey, Esq. one of 

the commissioners named and authorized in and 

by a commission of bankrupt awarded and issued 

against A. B. late of, &c. grocer, 

John Nares^ dealer and chapman, did on the day 

and year, and at the place abovesaid, 
before he began to put the said com- 
mission into execution, take the otith 
Robert Talbotf prescribed and specified in and by an 

act of parliament made in the fifth 
year of the reign of his late majesty king Gtorge 
the second, intituled " An Act to prevent the com- 
mitting of Frauds by Bankrupts," pursuant to the 
(directions of the said act. 

FRANCIS VESEY. 



The attention of the commissFonerfe ought particularly 
to be applied to the . statement of the consideration in 
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bends, billci of exchange, ^nd promissory notes, or in 
all written instruments, otherwise the c^eposition might 
bft true, yet the person making it ought to receive no 
dividend from the bankrupt*s estate. 

Thus the commissioners would be imposed upon, and 
the fair creditors defrauded. 

The conspiracies and contrivances now existing in 
bankruptcy require the greatest vigilance in the commis* 
sioners; but as the commissioners in London are ge- 
nerally perfect strangers to the bankrupt and all bis 
connections, the honest creditors ought to lend them 
unsparingly their assistance and co-operation. 

The following precedents have been copied into all the 
books of precedents, and though the deposition may be 
true, yet the deponent ought not to receive any dividend, 
or c^^ercise any right as a creditor. Such a deposition, 
therefore, oiught not to be filed with the proceedings, 
because it is not stated that the bond was given for any 
consideration, or the judgn^ent recovered for any pre- 
eipisting debt. The Ql Jac.l. c. 19, s. 9, has wisely 
provided that a judgment or other specialty shall be 
available only to the amount of the just and true debt, 
9Qd not for the greater sum contained in them. If this 
had not been so, the debts might have been created in 
fraudulent bankruptcies to any extent, with little trouble 
a^d expence. 



Erroneous Deposition for Principal and Interest on a 

Bond. 

jl.B. of, &c. being sworn and examined the day 
and year above written on his oath, saith, that 
JFramis Fairfax, of, &c. the person against whom 
the commission is awarded and issued, was before 
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• the date and issuing forth of the said commission, 
and still is, indebted to this deponent in the sam 
of .£333, for principal and interest due to this 
deponent by virtue of one bond or obligation 
bearing date the day of under the 

hand and seal of the said Francis Fairfax, for 
which sum of <£335, or any part thereof, this 
deponent hath not received, nor any person to his 
use, any satisfaction or security whatever, except 

the said bond or obligation* 

J.B. 



Erroneous Deposition on a Judgment* 

A. B. of, &c. being sworn, &c. that Francis Fairfax^ 
the person, &c. was at and before the date and 
issuing forth of the said commission, and still is, 
justly and truly indebted unto him this deponent 
in the sum of before he became bank- 

rupt, for damages and costs recovered by this 
deponent, in his majesty's court of King's Bench, 
at Westminster, in term last, against 

the said bankrupt, in an action upon the case for 
promises, for which said sum of or 

any part thereof, this deponent hath not, nor hath 
any person to his use, received any satisfaction of 
security whatsoever, save and except the s^id 
judgment in the said court of King's Bencb^ . 
signed on the day of and entered 

on the roll. No. 

J. Fl. 
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These are the depositions upon a bond and a judgment 
as they stand in all the books of precedents. 

They may be true, yet they may be perfectly fraudu- 
lent, or the bond may be given or the judgment may be 
confessed, without any value or consideration, or may be 
such upon which no dividend ought to be paid. 

The person making the deposition may safely swear to 
all the facts, yet they create no debt in bankruptcy. 

To the deposition upon the bond ought to be added — 

Which said bond or obligation was given by the said 
F. F. to this deponent for the sum of £450, lent 
by this deponent to the said F. JF. or upon the 
balance of an account, or for goods sold and deli- 
vered by this deponent to the said F. JP. or as the 
case might be. 

So in like manner it ought to be specially stated, that 
the judgment was recovered in an action commenced for 
so much money lent, or due for goods sold and delivered, 
or upon the balance of an account settled between the 
parties, or as the truth of the case may be, otherwise it 
may be a judgment acknowledged where there was no 
previous debt. 

But the following precedents seem to be free from 
such objection. 

For Money lent upon a Bond, and with a IVarrant of 

Attorney. 

O, N. of, &c. being sworn and examined the day 
and year above written, on his oath saith, that 
F. F. of, &c. the person against whom the com- 
)3Aission is awarded and issued, was before the 
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date and issuing forth of the said commission^ 
and still is, indebted to this deponent in the sum of 
e£^450 for money lent and advanced by this depo- 
nent to the said bankrupt^ and also in the sum of 
^50 for interest, making together the sum of 
^500; for which said sum of <£500, or any part 
thereof, this deponent hath not, nor bath any per- 
son to bis use, received any security or satisfi^q- 
tion whatsoever, save and except one bond bearing 
date the day of entered into by 

the said jF. F. to this deponent, in the penal sum 
of conditioned for the payment of 

unto this deponent, with lawful interest for the 
same ; and also except a warrant of attorney bear- 
ing date the same day, for confessing judgment 
on the said bond in his majesty's Court of Com- 
mon Pleas at Westminster. 

O.N. 



The bond, warrant of attorney, office copy of judg^ 
ment, bills of exchange, promissory notes, probate of a 
.will, letters of administration, and all written securities, 
must be exhibited. 

The following exhibit must be written upon the back» 
or the bottom or margin of the instrument. 



Exhibit. 



Oui/dkall, August 1815« 
Exhibited before us under a commission, of bank' 
rupt against Francis Fairfax. 

FRANCIS VESEY. 
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This exhibit is very material in a bill of exchange or 
a promissory note, because it prevents a second proof 
being made under the same commission upon the same 
bill or note. 

It is the practice of those with whom I act for one 
commissioner only to sign an exhibit It produces the 
same effect ; and when the exhibits are very numerous^ 
as in the case of a commission against a bunker^ much 
time is saved. 



Deposition upon a Promissory Note. 

A, B. of, &c. being sworn, &c. that Francis Fairfax, 
the person, &c. was at and before the date and 
issuing forth of the said commission, and still is, 
justly and truly indebted unto this deponent in 
the sum of and upwards, for money 

lent by this deponent to the said Francis Fairfax 
before he became bankrupt, for which said sum 
of or any part tliereof, he this depo- 

nent hath not, nor hath any person to his use, 
received any security or satisfaction whatsoever, 
save and except a promissory note dated the 
under the hand of the said Francis Fairfax, 
whereby he promises to pay this deponent or 
order, two months after date, the sum of 

A.B. 



On a Promissory Note by the Bankrupt, the Value being 

given to an Indorser. 

A. B, of, &c. being sworn, &c. That the said F. F. 
was at and before the date and suing forth of the 
said commission, and still is, justly and truly in- 
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debted unto this deponent in the sum of one hun- 
dred and twenty-five pounds, upon a promissory 
note under his hand, dated the 10th day of 
] 815, and given by the said bankrupt to one C. D. 
for one hundred and tw^enty-five pounds, payable 
to him or order three months after date; which 
note the said C. D. indorsed to this deponent fo. 
goods sold and delivered by this deponent to the 
said C. £). to the full amount, and for which said 
sum of one hundred and twenty-five pounds, or 
any part thereof, this deponent hath not, nor hath 
any person to his use, received any security or 
satisfaction whatsoever, save and except the said 
note. 

A. B. 



Where the creditor has many bills or notes, to prevent 
the repetition of the description of each, it is now usual 
to annex to the deposition a schedule, in columns, for 
the security, as bill or note, the date, drawer, &c. thus: 
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Deposition for Goods sold and delivered. 

A. B. of, &c. being sworn and examined, the day 
and year, and at the place above mentioned, upon 
bis oath saith, That Francis Fairfax^ the persoa 
against whom this commission of bankrupt is 
awarded and issued forth, as being one of the 
partners, &c. was at and before the date and issu- 
ing forth of the said commission, and still is, 
justly and truly indebted unto this deponent and 
C: D. his partner, in the sum of £S35, for goods 
sold and delivered, for which said sura of £835, 
or any part thereof, he this deponent hath not, 
nor hath his said partner, nor any other person to 
their li^se, to his knowledge or belief, received any 
security or satisfaction whatsoever. 

A.B. 



Deposition by a surviving J^rtnerfor Goods sold. 

A, B. of, &c. being sworn, &c. That the said Francis 
Fairfax was at and before the date and suing forth 
of the said commission, and still is, justly and 
truly indebted unto this deponent, as surviving 
partner of C. D. deceased, in the sum of £75, 
for goods sold and delivered by this deponent and 
his said partner in his life-time to the said bank- 
rupt, and for which said sum, or any part thereof, 
this deponent hath not received, nor did his said 
partner in his life-time, nor any other person to 
his or their use, to the knowledge ancl belief of 
this deponent, receive any security or satisfaction 
whatsoever, 

A.B. 
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For Wages. 

A. B. of, &c. being sworn, &c. That the said Fran^ 
cis Fairfax was at and before the date and suing 
forth of the said commission, and still is, justly 
and truly indebted to this deponent in the sum of 
jf 25. for wages due from the said bankrupt to 
this deponent, and for which said sum of <£25. or 
any part thereof, this deponent hath not, nor hath 
any person to his use, received any security or 
satisfaction whatsoever. 

J.B. 



JFar Money lent with the Acceptance of the Bankrupt. 

A. B» of, &c. being sworn, &c. saith. That P. F. 
the person, &c. was at and before the date and 
issuing forth of the said commission, and still is, 
justly and truly indebted unto this deponent in 
the sum of, &c. and upwards, for money lent by 
this deponent to the said F. F. before he became 
bankrupt, for which said sum, or any part there- 
of, he this deponent hath not, nor hath any per- 
son to his use, received any security or satisfaction 
whatsoever, save and except a certain bill of 
exchange dated the and drawn by the 

said A. B. upon and accepted by the said F. F. for 
the sura of payable six weeks after 

date. 

A.B. 
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Deposition upon a Bill of Exchange, drawn by the Bank-^ 
rupts, and indorsed to the Deponent for full value* 

A. B. of in the county of 

mercer, being sworn» &c. That X Y. and P. Q. 
the persons against whom the commission of 
bankrupt is awarded and issued, were at and be- 
fore the date and issuing forth of the said com- 
mission, and still are, justly and truly indebted to 
this deponent in the sum of £1\0, upon two bills 
of exchange, both drawn by the said bankrupts 
on fl. H. and Co. merchants, London, and accept- 
ed by them, and both payable sixty days after 
date, to John Thompson, or order; one of them 
for the sum of .£300, and the other for the sum 
of o£440, for value in account, both of which said 
bills of exchange are dated the 18th of August, 
1S15, and respectively indorsed by the said John 
Thompson, and by him delivered to this deponent 
for goods sold and delivered by this deponent to 
the said John Thompson, and money paid to him 
on account of the said bills of exchange, to the 
full amount of the said bills of exchange, deduct- 
ing the legal discount, and for Wliich said sum, or 
any part thereof, this deponent hath not, nor hath 
any person to bis use, received any security or 
satisfaction whatsoever, except the said bills of 



exchange. 



A.B. 



For Money lent. 

A. B. of, &c. being sworn, &c. That F. F. the per- 
son against whom the commission of bankrupt is 
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awarded and issued^ was at and before the date 
and issuing forth of the said commission^ and 
still is^ justly and truly indebted to this deponent 
in the sum of, &c« for money lent and advanced 
by this deponent to and for the use of the said 
bankrupt, for which said sum of, &c. or any part 
thereof, he the said deponent hath not, nor hath 
any person to his use, received any security or 
satisfaction whatsoever. 

A> S0 



BkiteM 



For Premiums of Insurance. 

A. B. the younger, of London, merchant, being 
sworn, &c. That Francis Fairfax^ the person 
against whom this commission of bankrupt is 
awarded and issued forth, as being one of the 
partners, &c. was at and before the date and 
issuing forth of the said commission, and still is, 
justly and truly indebted unto this deponent in 
the sum of «£474. for premiums on lawful insu- 
rances, for which said sum of j£474. or any part 
thereof, be this deponent hath not, nor hath any 
person for his use, received any security or satis- 
faction whatsoever* 

A.B. 



•*fti 



Deposition of the Creditors where a Debt has been assigned^ 

A. B. of London^ grocer, and C D. of London^ 
merchant, being examined the day and year, and 
at the place aforesaid, upon their oath say, and 
first this deponent A. B. for himself saith, that 
Francis Fairfax^ the person against whom this 
Vol. UU H 
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commission of bankrupt is awarded and issued 
fortby was at and before the date and issuing forth 
of the said commission, justly and truly indebted 
tmto this deponent in the sum of j^58. Is. for 
money paid, laid out, and expended by this depo- 
Dent for the said bankrupt; and also for work 
and labour, and for which said sum of j€bS. \$. 
or any part thereof, he thi» deponent hath not, 
nor hath any person to his use received any secu- 
rity or satisfaction whatsoever, save and except 
from the said CD. And the said C. D. being 
sworn, the day and year and at the place afore- 
said, upon his oath saith, that he did before the 
date and issuing forth of the said commission, for 
a valuable consideration, receive an assignment 
from the said A. B. of the said debt of «£58. U. 
and therefore this deponent saith, that the said 
F. F. was, at and before the date and issuing forth 
of the said commission, and still is, justly indebt- 
ed to this deponent in the sum of ^43. 10s. 7d. 
this deponent having received the residue of the 
said debt before the date and issuing forth of the 
said commission, for which said sum of <£43. 10s. 
7d or any part thereof, he this deponent hath not, 
nor hath any person to bis use, received any secu- 
rity or satisfaction whatsoever. 

A.B. 

CD. 



Deposition by an Administratrix, 

Anne Thompsor^, of, &c. widow and administratrix 
of ail and singular the goods and chattels, rights 



and credits which were of. Sec. at the tinie of his 
death; beiog sworn, &c. That Francis Fairfax^ 
the person against whom this commission of 
bankrupt is awarded and issued forth, as being 
one of the partners, &c* was at and before the 
date and issuing forth of the said commission, and 
still is, justly and truly iddebted unto this depo- 
nent in the sum of for goods sold 
Md delivered by the said in his life- 
time, to the said Francis Fairfax, before he be- 
came bankrupt, for which said sum of 
or any part thereof, this deponent hath not re- 
ceived, nor did the said ^ in his life- 
time, to her knowledge or belief, nor any other 
person, to the use of the said intestate or of this 
deponent^ receive any security or satisfaction. 

ANNE THOMPSON. 



The letters of administration must be produced to the 
commissioners, and an exhibit is made upon the back of 
them. The only use of that seems to be to prevent the 
debt from being proved a second time. 



Affirmation by a Quaker, upon the Acceptance of the 

Bankrupt. 

A. B. being one of the people commonly called 
Quakers, upon his solemn affirmation saith. That 
the said Ptancis Fairfax was at and before the 
date and suing forth of the said commission, and 
still is, justly and truly indebted unto this affirm^ 
ant in the sum of £300, upon a bill of exchailigej 

H2 
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dated the 9th day of February, 1815, drawn by 
one William Wilson on the said Francis Fairfax 
fbr £300, payable to this affirraant or order on^ 
month afterdate; which aaid biU was given to 
this affirmant for goods to that amount sold and 
delivered by this affirmant to the said William 
Wilson and E. C. his partner, and which, said bill 
was accepted by the said Francis Fairfax^ and for 
which said sum of £300, or any part thereof, this 
affirmant hath not, nor hath any person to his 
use, received any security or satisfaction what- 
. soever, save and except the said bill of ex* 



change. 



A.B. 



PROOF OF AN ATTORNEY'S BILL. 

When I first became a commissioner it was the prac« 
iice of those with whom I acted never to admit the 
proof of an attorney's bill, unless it was taxed. Com- 
plaints were frequently made. by the solicitors that the 
expence of taxation iVould be more than the dividend 
they "would receive. 

" 'If the assignees 6r the bankrupt do not request that it 
%faould be taxed, there does not appear to be any reason 
for the commissioners to object, if the attorney swears 
'that it is a fair and just bill. 2 vol. 556. 
' ' ' An attorney may be a petitioning creditor without 
leaving- his bill previously taxed, but he ought not to be 
permitted afterwards to prove it under the commission 
^1 it is taxed-,'and consequently till that is done he can 
^fiitve fgdr Ijenefifi frcM-tbe opmmission. . 



" Prop/ p/ an^ttotnof^tMil^ Wl 

ThU probably has introduced the notioo tb^t,2^Il attor- 
nies ought to have their bills taxed before they were 
fpermitted to prove* 



Deposition by an Attorney »> 

J. B. of, &c. being sworn, &c. That Francis Fatr/ar, 
the person, &c. was at and before the date and 
issuing forth of the said comniission^ and still is» 
justly and truly indebted unto tbis deponent in 
the sum of for business done, and nao- 

nies laid out and expended by him this deponeat 
as an attorney, in and about the affairs and busi* 
ness of the said Francis Fairfax, before he became 
bankrupt, for which .«aid &um of or any 

part thereof, he this deponent hath not, nor hath 
aby person to his use, received any security ox 
satisfaction whatever. 

A.^B. 



Depotition upon Policies of Insurance* 

At Guildhall, London, day of 181 , 

Richard Richards, of Suffolk Lane, London, roer« 
chant, partner with Edmund Edmondson, of the 

* same plaoe, being «worn and examined the day 
and year and at the place aforesaid, upon his oath 
aailh. That Benjamin Brounlow, the persou 
against whom this commission of bankruptcy is 
awarded and issued forth, was at and before tbt 
date and issuing forth of the said commission, and 
still is, justly and truly indebted to this deponeat 



i 



lOS 



DepcHtiin on Polk^ of Inmrinee. 



and thU depooeot's partner in trade, in the stinnt 

of one hundred and thirty-two pounds 

£l32. lOs* 5d. ten shillings and five pence, upon aD4 

by virtue of the undermentioned poli- 
cies of insurance, for vehich said sum of £132. 
10s. 5d., or any part thereof^ th^s deponent hath 
not, nor hath his said partner, or any person by 
their order^ or to this deponent's knowledge or 
belief, for their use, received any security or satis- 
faction v^^hatsoever, save and except the under^ 
mentioned policies of insurance. 



rs. 



'<■ 1 ^ 



Ship ^r Goods. 



ate. 



28th Jan. 
1810. 



30th Dec- 

vm. 



Sum in- 
sured. 



£500.. . . 



£500.. . . 



Loss or Re- 
turn^ 



Average loss 
at ^26. 8s. 
per cent. • . 

Adjusted loss 
at 2s. Id. 
per cent. • . 



oyage. 



Brazils to 
Spain, &C. 



Cadi? to 
Brazils. • . 



Ship, freight, 
and cargo. 



Ditto, ditto. 



A.B. 



» ■ 
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Deposition by a Creditor who has a Mortgage. 

A. B. of, &c. being sworn, &c. That Francis Fairfax^ 
the person, &o. was at and before the date and 
issuing forth of the said commission, justly and 
truly indebted unto this deponent in the sum of 
for nfK)ney lent and advanced by this 
deponent to the said bankrupt, for which sai4 
sum of or any part thereof, he thig 

deponent hath not, nor hath any person to hi^ 
use, received any security or satisfaction whatso- 
ever, save and except one indenture of mortgage, 
bearing date the day of for the 

payment of en the which said 

mortgage this examinant doth hereby surrender 
and give up for the benefit of the creditors, 
claiming or seeking relief under the said com- 
mission. 

J.B. 



A mortgagee may sue out a commission, and be is not 
obliged to give up his mortgage or security at the open- 
ing of the commission. 

But he cannot prove afterwards without giving up his 
mortgage, like every other creditor. 

If the mortgagee applies to the commissioners, the 
principal and interest miist be calculated to the date of 
the commission, and they will ordt^r the estate to be pub- 
licly sold, and if it does not produce sufficient to pay 
the mortgagee, he must be admitted to prove the defi- 
ciency under the commission. 2 vol. 319. 

But if the mortgagee does not so apply, or a second 
mortgagee will not join in the conveyance to a purcha- 
ser, the assignees then must cither redeem by paying tUf? 
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principal and interest to the time of redemption, or sell 
the bankrupt's interest or equity of redemption. 

Tbey may advertize the premises for sale by auction, 
and may put them up at the sum^ which is then due 
upon them. Any advance will be for the benefit of the 
cfeditors in general. 2 vol. 324. 

If the premises are sold upon the application of the 
mortgagee^ and he applies to prove the deficiency, that 
may be proved in the usual way for money lent, or upon 
the balance of accounts, &c. for which he has no secu* 
Tity, &c, ^ 



• « 



Deposition by a Bankrupt and his Assignees* 

A* B. of, &c. the person against whom a commis* 
sion of bankrupt is awarded and issued^ and now 
in prosecution, and William Wilson^ of, &c. and 
James Jackson, of, &c. joint assignees of the estate 
and effects^of the said bankrupt, being severally 
sworn and examined the day and year, and at the 
place above mentioned, before, &c. upon their 
respective oaths say: and first this deponent 
'A* B. for himself saith, that Francis Fairfax, of, 
&c. is justly and truly indebted to the said W. fV. 
and .7. J., as assignees of the estate and effects of 
this deponent, in the sum of £70, for goods sold 
and delivered to the said P. jP. by his order, by 
him this deponent before he became bankrupt, 
which said sum of £70, or any part thereof, he 
this deponent hath not received, nor have or hath 
the said other deponents, or either of them, to 
his knowledge or belief, received the said sum of 
money, or any security or satisfaction for the 
same. And these es^aminants^ JV. W, and J. J., 
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upon their several oaths» each speaking for bim^. 
self, respectively say, that they have not, nor 
hath either of them, nor any other person to their 
use, received the said sura of £70, or any parti 
thereof, or any satisfaction or security for t^^ 
same, to the knowledge or belief of the other of-^ 
them* • 

WILLIAM WILSON, 
JAMES JACKSON. ^ 



It is the practice for a bankrupt and his assignees ta 
join in the proof of a debt from one bankrupt to the 
other before they became bankrupts. 

If the bankrupt, the creditor, is abroad, or cannot join 
, in the deposition, the commissioners, upon proof of that, 
might be justified in permitting the proof to be made by 
the assignees alone, if they could prove with sufficient 
certainty the existence of the debt; or one assignee 
might be permitted to prove the debt with the bankrupt 
if he could prove with sufficient certainty the non-pay- 



ment to a co*assignee. 



Deposition upon a Decree* 

A. B. of, &c. being sworn, &c, saith, Th^t Francis 
Fairfax, was at and before the date and issuing 
forth of the said commission, and still is, justly 
and truly indebted unto him this deponent in the 
sum of decreed to this deponent by 

a decree of the High Court of Chancery, dated 
the day of now last past, pro« 

nounced before the said F, F, became* b^krupt^ 
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in a came depending in tbe said court, wherein 
be this deponent is complainant, and the said 
bankrupt is defendant; for ivhich said dum of 
• or any part thereof, he this depo- 

nent bath not, nor hath any person to his use, 
received any security or satisfaction whatsoever. 

J. B. 



A creditor may not only prove what has been decreed, 
but every equitable debt, which would be decreed him. 

But the commissioners ought only to allow such a 
proof, where the equity is clear. If it were disputable, 
they ought to reject the proof, and leave it to the creditor 
to apply to the chancellor. 



PROOF BY A SURETY. 

Where the creditor has made no proof, or has sub- 
mitted that his proof should be expunged, the surety 
having paid him in full discharge of his debt, for he can- 
not prove till then, he may be permitted to make a proof 
to the following eifect: — 

A. B. of, &c. upon his oath, sailh. That Francis 
FavfaXy the person, &c. is justly indebted to him 
in the sum of £bO. because the said A. B. was 
surety for the said JR. JF. in a joint and several 
bond, given by the said F, F. and this deponent 
to one C. D. for so much money lent and ad- 
vanced by the said C. i>. to the said F. JF. before 
the date and suing forth of the said commission ; 
and wbich said sum this deponent has paid to the 
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said C. D. for which this deponent has received 
no satisfaction or security whatever, except the 
said bond given up by the said C D. to this depo- 
nent^ and also his receipt in full discharge of the 
said debt. 

A. B. 



Though the surety vrill be liable to pay interest, if the 
instrument carries interest, till the time of payment of 
the principal, yet he can only prove interest till the date 
of the commission ; for the creditor could have proved 
no more under tlie principal's commission. 2 vol. p.6aO. 

But the bankrupt w\\l still be liable to pay the re- 
mainder of the interest to the surety, notwithstanding 
his commission. 

That part of the debt is not affected by the statutes. 

The acceptor of an accommodation bill, who pays 
after the bankruptcy, may now prove as one liable before 
the commission, by 46 Geo. 3. c. 121. s, 8. 

But he must not prove that the bankrupt was indebted 
before the date^ &c. of the commission. 



Dtposition by an Accommodation Acceptor^ uho accepted 
before the date of the Commission^ and paid th$ BUI 
afterwards. 

A. B. upon his oath, saith. That Francis Fairfax, 
the person, &c. is justly indebted to this de(K)- 
pent in the sum of £70, because this deponent, 
before the date and suing forth of the said com- 
mission, accepted a bill of exchange at the request 
of the said F. F. to the amount of £70, for the 
accommodation of the said F. F. which said bill 
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was drawn by the said JP. F. he this deponent 
. not having any effects in his hands of the said 
JP. JP. which sum of £70, was paid by this depo- 
. nent when the said bill became due, after the 
date and suing forth of the said commission ; for 
. which sum this deponent, the said J. B. has re- 
ceived no satisfaction or security whatso^er, or 
any person for bis use, except the said bill of 
exchange. 



The bill should be exhibited, to prevent its being 
proved by any other person under F, JF/s commission. 



Deposition by one Partner under the Commission of 

another, 

A partner who pays the partnership debts after hi» 
partner's bankruptcy, may now prove the bankrupts 
share under his commission, as I stated it might be done 
in 2d vol. 

Since that it has been so decided both by Lord Eldon 
and the court of King's Bench. — See the supplemental 
cases. 

• ^ 

The deposition might be in this form : — 

J. jB. of, &c. upon his oath saith. That James 
Thompson, the person, &c. is indebted to this de- 
ponent in the sum of £1050, because this depo- 
nent, before the date, &c. was partner with the 
said J. I\ in the business, and was liable to pay 
the debts contracted by this deponent and James 
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Thompwn as such partners, and since the ciate and 
suing forth of the said commission this deponent 
has paid the said partnership debts to thejamount 
of j£2100, for which this deponent has received 
no satisfaction or security but the receipts of the 
several creditors in full discharge of their respec* 
tive debts. 

A.B. 



If the creditor proves, and then receives payment from 
the surety, the statute says the surety shall stand in the 
place of the creditor as to the dividends upon such proof. 
2 vol. 581. 

In that case the surety is not to make another proofs 
but all that the statute declares is, that the surety shall 
receive the dividends, and not the creditor, who has 
proved. 

The statute has not declared whether the commis- 
sioners can give any or what assistance to the surety. 
The assignees would no doubt be justified in paying him 
the dividends, upon the production of the receipt of the 
creditor. 

If he applied to the commissioners, they might swear 
and exaddiiie him upon oath whether he had paid the cre« 
ditor, and might make a memorandum of it in the mar* 
gin, by the side of the proof of the creditor*s debt. 

The memorandum might be to this effect. — 

Memorandum. 
That A. B. appeared before us at Guildhall, on the 
16th of September, 1815, and swore that lie was 
a surety before the date and suing forth of this 
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commission for the bankrupt to the said C. D. 
for the debt proved in this deposition, and has 
exhibited before us a receipt given by the said 
C. 1>. to the said A. B. in full discharge of the 
said debt; and we hereby certify, that the said 
- ji. B* will be entitled to receive the dividends 
upon this proof from the assignees under this com- 
mission, in the place of the said C. D. 

JOHN NARES. 
EDW. CHRISTIAN. 

ROBERT CAPPER. 



It would still be more satisfactory if the creditor 
would come and admit upon bis oath that he had re- 
ceived the debt, upon which a memorandiim might be 
iadded. 

That the said C. D. admitted that he was paid the said 
debt by J. JB. as surety for the bankrupt, or as the ease 
might be. 

' CD. would still have a right to assent to or dissent 
from the certificate, though -4. B. would be entitled to 
receive the dividend. 

But the most satisfactory mode in that case would be 
for C. D. to appear before the commissioners, and con- 
sent that his proof should be expunged. 

The commissioners might then cancel the proof m tht 
following manner. 



Deposition before a Master in Chancery. Ill 



Memormtdum, 

That C. D. appeared be- 
fore us at Guildhall^ 
on the 22d day of 
September, 1815, and 
consented that his de- 
position subjoined, 
should be expunged 
and cancelled. 

J.N. 

E.C. 



C. D* &c. maketh oath. 
That James ThormMfn 
wa^, &c. indebted (6 this 
dep 



ent in the;8um of 



£lOO/Jentand 
to theNpaid 

£10 int€l^ea 
same, for 
received 



vanced 

T. with 

upon the 

hich he has 

satis&ction 



or secwity, \except a 
certainrjoint arnl several 
bond/ given to \his de- 
ponfent by the saia J, T. 
aiw one A. B. ^ 

C.D^ 



DEPOSITIONS sworn before a MASTER in CHAN- 
CERY, or a MASTER EXTRAORDINARY. 

When a creditor resides twenty miles from London, 
or the place where the commission is executed, his de-> 
position of his debt may be transmitted. It must state 
tbe consideration distinctly, and the bankrupt and the 
assignees ought to be asked if it is a just debt. 2 vol. 481. 

When country bankers become bankrupts, those who 
prove upon their notes ought not only to prove they gave 
their full value, but that they received them before the 
date of the commission. 

I was once a commissioner in a commission against 
country bankers executed in London, where it was clearly 
proved that a large parcel of bills in the possession of 
the bankers at the date of their comipission had been 
fraudulently circulated afterwards. 



1 12 I^qfosiiipn before a Master in Chamety. 

. Id the case of the Durham bank, in which I was ond 
.6f the commissioners, we requested a deposition to the 
,lbIIowipg effect to be sent us out of the country. 



Jn Chancery. 

In the matter of Arthur M., George Lewix fT^ Join 
i¥., mUiam S., William B., and WiUiam mchmrd 
S., bankrupts. 

A' B» of JVindlestonp in the county of Durham^ 
farmer, maketh oath and saith, that Arthur ilf., 
George Lewis H., &c. of the city of Durham, and 
of Darlington^ in the county of Durham, of 
Thirsk, in the county of York, and of Loth* 
huty, in the city of London, bankers, partners^ 
dealers, and chapmen, the persona against whom 
a commission of bankrupt hath been lately 
awarded and issued forth, were at and before the 
date and issuing forth of the said, commission, 
and still are, justly and truly indebted to this de* 
ponent in the sum of £30, upon and by virtue of 
the promissory notes of them the said A. M., 
G, L. H., &c. and by them issued from their 
banking-house at the city of Durham aforesaid, 
for the sum of £5 each, payable to bearer on 
demand ; and all which said several notes are spe- 
cified or described in the schedule or list thereof 
hereunder written, and were received by the de- 
ponent before the date and suing forth of the said 
commission, in the regular course of his business 
or dealings, and for the full amount of the said 
several notes. For which said sum of £30, or 
any part thereof, this deponent hath not, nor hath 



i* « » 
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any person by his order, or for his use, had or 

received any manner of satisfaction or security 

- »• 

^whatsoever, save and except the said several pro« 
missory notes. 

Schedule or List of Promissory Notes mihin referred to. 



Nttmber. ' 



32. 
2753. 
2840. 
3055. 
4679. 
5763. 



Date. 



June 17, 1814. 
Aug. 19, 1814 
Dec. 1, 1814. 
Jan, 17, 1815. 
Feb. 1, 1815. 
Mar. 8, 1815. 



Banking' 
House. 



By whom signed for 
M. H. ^ Co. 



Durham. 



Do. 



Do.* • . •• 



Do. 
Do. 



Do, 



William Shield. 



Do. 



JLlO. ........... 



Do. 



Do. 
Do. 



Amount. 



5. 
5. 
5. 



5. 



5. 
6. 



A.B. 



Svrorn at Durham aforesaid, 
this 10th day of Septem- 
ber, 1815, before me, X. 
Y. a Master Extraordi- 
nary! 



' It is not uncommon now for country bankers to send 
a deposition, statiiig that the bankrupt is indebted to 
'them so much upon a promissory note drawn by him, or 
a bill of exchange accepted by him, which promissory 
note or bill of exchange was payable to J. jB., and from 
him they received it in the way of their business as 
bankers. 
Such a deposition must be rejected, for it may be all 
Vol. UL I 
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true, yet no proof of it ought to be made. For if the 
tiankrupt drew the note or accepted the bill for the ac-* 
conimodation of J. B., and he deposits it at a banker's, 
to whom he was not indebted, it is clear no proof of it 
ought to be made by any one* 

•Indeed, in erery case where the holder of paper ha& 
given value for it, which has been issued by the bank- 
rupt for the accommodation of others, I am inclined tp 
think that the proof ought to be postponed, at least, till 
the dividend. 

For it is intended generally to defraud the fair creditors 
in the chojce of the assignees, and in the grant of the 
certificate; by postponing the proof till the dividend, 
the assignees will have time to inquire into the circum- 
stances, and the fair holder will have his share of the 
property of the bankrupt. 

All the frauds in bankruptcy are now engendered by 
accommodation paper. ^ 

If a creditor offers to prove a debt, and the commis- 
sioners think they ought not to receive it under the cir** 
eum^tances then stated to them upon oath, but it is pro- 
bable that the creditor may be prepare to prove it at a 
future day, they admit him to claim* 

By admitting a claim to be entered upon th^ proceed- 
ings, the claimant has no right of a creditor, except this, 
that if a dividend is declared, and the claim is suffered 
to continue, a dividend is reserved upon the sum claim- 
ed, till it is substantiated or expunged; 

The commissioners sign their initials in the margin of 
the claim, to prevent it from being confounded wi|b tht 
proofs. 
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Form of a Clainu 

John Thompson, of, &c. merchant, claims a debt 

J. N. of £75, due to the said John Thompson from 

JE. C. iT-flwcis Fdir/iia:, the bankrupt, for goods sold 

JP. y. and delivered, and for money lent and ad-* 

vanced» 

John Thompson* 



When a commissioner is prevented from attending at 
Guildhall, from sickness or some unexpected circum- 
stance, I know it is frequently the practice for the other 
two to administer the oaths aijd to go through the busir 
ness as if three were present. 

They are induced to do this from the consideration of 
the inconvenience the creditors would incur by being 
obliged to attend again. 

But it is contrary to the commission, it is contrary to 
their oath ; and much discredit would ensue, if it should 
appear afterwards in a court of justice that a fraudulent 
advantage had been taken of it. It is the safest practice 
to adjourn till three can attend. 



SIGNING THE MA RGIN. 

It has been the immemorial practice for the three 
commissioners to write each his name in the margin* 
Ko statute requires this, it must have commenced or 
have been continued by the order or approbation of the 
Great Seal. 

It does not seem to be absolutely necessary to give, 
validity to the proceeding. It is evidence that a suffi- 
cient number of commissioners were present, who had 
competent authority to act under the commission. 

I 2 
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It frequently happens when the proofs are numerous^ 
that some of the sheets are not signed by all the coni« 
inissioners present or by any of them. 

There are generally three or four proofs upon one 
stieet; it is tbe practice, when a commissioner, the other 
two being present, swears a creditor, he puts his initials 
to the proof, and he who swears the last proof, the rest 
being so marked, puts his name in the margin, and then 
or before the solicitor takes away the proofs, the other 
two commissioners sign their names. 

If they are not signed by all at the meeting, it is the 
practice for the solicitor to bring them to the comniis* 

■ 

c(ioner, who did not sign them at the meeting, at a sub- 
sequent time, and he then obtains his signature. 

But when a creditor is prosecuted for perjury, it is the 
practice for the messenger to attend with the proceed- 
ings, and to swear the three commissioners were present 
from looking at the three names of the commissioners. 
But if he were asked, if two commissieners do not fre- 
quently attend only, and administer the oath, and the 
third commissioner afterwards signs his name, I ani 
afraid he would be obliged to admit that tbe practice 
was too common. There was lately an indictment pre- 
ferred for perjury in a case where I had administered 'the 
path, and had made a private mark of it, which I could 

positively swear to; but I had not signed the sheet in the 
usual manner. 

* If it is brought to trial before a petty jury, and I 
should be called as a witness, I can positively swear to 
my private mark, and that I never make it but when I 
have sworn the creditor, and that I never administer an 
oath but when two other commissioners are present* 

But this case has induced me to resolve never to sign 
a sheet after the meeting,, without making a 3pecial me^ 
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morandum that I was present at the meeting, that I had 
omitted to sign the sheet at the time, but that I bad' 
signed it afterwards on the day and year annexed to my 
name. 



The SECOND MEETING at GUILDHALL, or the 
SECOND PUBLIC MEETING in the COUNTRY. 

By the 5 Geo. 2« c. 30, s. 2, the commissioners shall 
appoint three meetings for the bankrupt's surrender. 

By sec, 26, they are directed to appoint a time and' 
place for the creditors to meet for the choice of ao 
assignee or assigivees of the bankrupt's estate and efTects, 
which place in London shall be at Guildhalt 

This meeting has no necessary connection with the 
otber three meetings, which are not fixed by the statute 
at Guildhall; but it has long, if hot always been the prac- 
tice to have all the meetings at Guildhall; and to save the 
expence of a meeting, the choice of the assignees is aU 
ways fixed on the second day appointed for the bank* 
rupt's surrender. How and by whom the assignee or 
assignees shall be elected, see the 5 Geo. 2. c. 30. t. SLQ, 
and the cases decided upon it fully stated 1 vol. £32, 

248- 

In a joint commission the joint creditors of the firm 
specified in the commission only can vote in the choice 
of assignees: the separate creditors, or the creditors of 
any minor firm cannot vote. 2 vol. 179> 314. 

So in a separate commission none but the separate ere-, 
ditors can vote in the choice of assignees, except only 
the petitioning creditor, who may be a joint creditor with 
all the rights of a separate creditor. 2 vol. 315. 



tlfi Second public Meeting, 

' Every creditor who has proved a debt of £lO or up», 
^ards can vote in the choice of assignees, and the elec*. 
tion is determined by the amount or value of the debts; 
as if ^.*s debt amounts to £1001, he may elect himself^ 
or any person he pleases who will accept the trust, if the 
debts of all the rest of the creditors do not amount to 
jnore than j^lOOO. 

If the creditors differ in their choice, and some wish 
to vote for J. alone, and some for J3. alone, and some 
for J. and B. together; then the commissioners must 
desil^ the creditors to write their names, with the amount 
of their debts, under the name of the person whom each. 
Totes for, thus : — 



Tot J. 


For B. 

1 


For J. and B. 


£, 

C. D. . 250 
M.F. . 175 
G. V, . 30 


£. 
G.H. . 195 
J. K. . 73 

X. M. . 265 


£. 
O.P. . 147 

Q^R. , 95 
S.T, .363 



£455 £533 £60h 

In that case the commissioners must declare that ^. 
and J5. are elected assignees, and when they have testi* 
fied their consent to accept the trust, they must execute 
tn assignment to them. 

ASSIGNEES. 

If the number of partners are three, and there is a 
. partnership of any two, the creditors of that minor part*, 
utrship cannot vote. 

But the creditors of j^., or the creditors of udf. and J3« 
itfiay choose amongst themselves an agent, trustee, or 
manager of that estate, who may be aHowed bis eXn 
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pences out of the estate; but if an actiou is to b^ 
brought to recover the property of -4-, or the propertjr 
jof A»Ktkd B.f the assignees chosen by the joint creditors 
must bring the action, and must state themselves to be 
the assignees of the estate and effects of ^., or the as^ 
tfignees of the estate and effects of A. and B. partners, ot 
as the case may be. 

The words of the statute are, the major part in valui 
shall choose. This signifiea the greatest part. > . 

In all elections by act of parliament, in corporations, or 
in colleges, where the election is to be made by the maf^ 
pars, and where there are a greater number of parts thaA 
two, or more than two candidates, it signifies the «ta» 
ma pars, or the greatest number or part, or, in EnglislH 
a majority, unless there is some proviso, qualification, 
or ancient usage, that the mofor part shall be more thaA 
one half. 
' Where the whole can only be divided into two partly 
as those who are present and tho^e who are absent, then 
of course the major part signifies more than one half, as 
in this very statute, almost in the same line, the major 
part of the commissioners signifies three; but the major 
part in value of the creditors signifies the greatest of the 
pacts, or a majority. 

All the best authorities support these propositions. - 

I state this because there is a vulgar erroneous opinion 
to the contrary. 

The assignees must be elected at Guildhall in all Lofi* 
don eommissions, by 5 Geo, 2. c. 30, s. 23. But when 
Guildhall was occupied by the great entertainment given 
to the crowned heads in the year 1814, the choice cf 
^signees was made at an adjoining coffee-house. 

There was afterwards a petition to set aside the elec- 
tion, aad' that an order might be made lor the choice Cf 
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others; but it appeared that the petitioner hadyoted in 
the cboice;: from which circumstance Lord I^don held 
lie 3va8 precluded i^fterwards. from ipakipg any o^ectioD. 

In such a case in future I should advise that the com- 
jQdissioners should meet at Qmldhall^ and direct a paper 
)ko be affixed upon the door that they had adjourned to 
a neigbbourlng coffee-house, where the creditors should 
)>e requested to attend. They might take the proof of 
debts there, and when the creditors bad agreed in the 
choice, the commissioners might go back to the door of 
-GuUdkalt, and proclaim that they were proceeding to 
the choice of assignees under the commission against 
Ji. B« That proceeding upon such an occasion would 
iSatisfy the words and intent of the statute. 

The statute requires that before the creditors elect the 
^assignees, they shall, if they think fit, direct in what 
manner, how, and with whom, and where the money 
jirising from the bankrupt's estate shall be kept until a 
dividend is made. 

But tlie creditors generally elect the banker afler the 
assignees are chosen. If the creditors do not elect the 
•banker, the commissioners must order a covenant to be 
inserted in the assignment, and also in the bargain and 
sale, that the money shall be paid into the Bank of 
England, when it amounts to £lOO. See 3 voL 569^ : 

When the assignees are elected, the. following memo^ 
randum must be made of it, and of their acceptance of 
tjie trust. :. : . .: 

Jd^morandum of the Choice qf, Jssiffiees. . , ; . , ; 

Guildhall, London, J ugi 3,1810.: 
Memorandum, 
^' . This being the day appointed in the Xoi?c7oii.^:^e/i[C 
for the choice* of assigiiees ofibe^estate and cffecla 
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cf Francis Fairfax, the person against whom this 
commission of bankrupt i8 awarded, late of 
London, merchant; we, whose names are bere^ 
under written, being the major part of the credi* 
tors of the said F. F. present at this meeting,.and 
who have proved our debts to be £lO. andup^ 
wards, have chosen, and do hereby aominate -and 
choose Simon Simson and Alexander Atkifison, of 
London^ merchants, to be assignees of the estnte 
and eflects of the said F. F. And we do hereby, 
desire the commissioners to make an.assigQmeift 
thereof to them accordingly. 

Simon Simson. 

Alexander Atkinson. 

John Johnson^ for self and Co» 

William fVihon. 

We accept of the said trust, 
and promise to execute a 
counterpart of the said 
assignment. 

Simon Simson. 
Alexander Atkinson. 

Be it remembered, that before the above creditors of 
the said bankrupt proceeded to the choice of the above 
assignees, the major part in value of the creditors pre- 
sent at such meeting did direct, that when the monies 
arising by, and to be received from time to time out of, 
tiie said bankrupt's estate, should amount to £lOO, and 
upwards, the same should from time to time be paid to 
and remain with Messrs. Stephenson and Ca, bankers, 
in London, in the name of the said assignees, until the 
aame tbould be divided among the creditors. 



i^t Suond public Meeting. 

; . Those creditors who liveremote^ that is, twenty miles 
from the place, may authorise any one to vote £or them 
in the choice of assignees by a letter of attorney., 
. This letter of attorney ought to be sealed, stamped at 
the time» and the attorney ought to have a general au- 
tbority» aod ought not io be directed to vote for any 
particular person. See the case of Downing College, in 
the suppleRiental case^. 



Jjctter of Attorney to vote in the Choice of Assignees. 

Know all men by these presents. That I, A. B. of, 
&c. one pf the creditors of Francis Fairfax^ 
against whom a commission of bankrupt, under 
the Great Seal of the united kingdom of Great 
Britaimnd Ireland, hath been awarded and issued, 
have made, ordained, constituted, and appointed, 
and by these presents do make, onlain, constl- 
tute, and appoint of, &c. 

my true and lawful attorney for me» and in my 
name, place, and stead, to appear before the 
commissioners in and by the said commission 
named and authorised, or the major part of them, 
at Guildhall, London, or elsewhere, at the days 
and times appointed in the London Gazette, for 
the choice of assignees of the estate and effects of 
the said F. F* and then and there for me, and iu 
my name, to consent with whom the monies tQ 
be received from time to time, amounting to the 
sup of £100, or. upwards, out of the said bauk* 
rupt'^ estate and effects, shall remain, until th^ 
^ same be divided. And ajso forme, and ip n>jf 
name^ tp vote, in th^ choice of one or more 
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assignee or assignees of the said bankrupt's estate 
and efTects. And also in case that I the said 
J. B* should happen to be chosen assignee under 
the said commission against the said F, F. then as 
my said attorney, and for me and in my name, to 
accept the said trust, and to execute a counter- 
part of the assignment to the commissioners; and 
further, to act, do, and perform all and whatso- 
ever shall be needful and requisite to be done, in, 
about, or concerning the premises. And I do 
hereby ratify, confirm, and allow all and whatso* 
ever my said attorney shall lawfully do, or cause 
to be done for me, by virtue of these presents, and 
of the power and authority hereby to him by me 
given. In -witness whereof, I the said A. B, 
have hereunto set my hand and $eal this 
day of in the year of the 

reign of our sovereign Lord George the Third, 
&c. and in the year of our Lord 1810. 

J.B. (L. S.) 
Sealed and delivered, 

(being first duly 

stamped] in the 

presence of 



To this afiidavit there must be subjoined an affidavit 
by one of the subscribing witnesses that he was pfesent, 
and saw it duly executed. 

If such an affidavit does not accompany the letter of 
attorney, one of the subscribing witnesses may come be- 
fore the commissioners, and may make a deposition viva 
voce to that effect. 1 vol. 243. 
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Jiffidavit of the Execution of the above Letter of 

Attorney. 

T. H. of maketh oath that he was 

present and did see « , ^of, &c« 

duly sign^ seal, and as bis act and deed deliver the 
letter of attorney hereunto annexed, and that the 
name subscribed against the '• 

seal of the said letter of attorney is the proper 
hand-^writing of the said and 

that the names of tliis deponent and of 

subscribed to the said letter, of attor- 
*ney as witnesses to the execution thereof, are of 
this deponent's and of the said 
own proper rebpective hand-writing. 

T. H. 
Sworn at 

in the county of 
the day of 
in the year oif our Lord 

before me 
Master 
in Chancery Extraordi- 
nary, 

Guildhall, 
Jan. 6, 1815. 

Exhibited to us under Francis Fairfaxes commisJ^ 
sion^ 

JOHN NARES. 
ROBERT CAPPER. 
ROBERT TALBOT. 
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The commissioners may adjourn the choice of 
assignees, if it is the wish of some of the creditors, and 
there appears to be a just cause for it. 

It may be adjourned till the next day, if there is not 
time to take the depositions of all who attend on the 
day advertised 

If no one present will accept the trust, it may be ad- 
journed for a week or a fortnight. If there is an oppor« 
tunity, every adjournment ought to be advertised in the 
Gazette. 



Memorandum of the Jdjournment of the Choice of 

Assignees. 
At, &c. 

Memorandum, 

That this being the day appointed pursuant to no« 
tice in the London Gazette for the choice of as- 
siignees, under', the commission of bankrupt 
awarded and issued against F. P., &c. we whose 
names are hereunto subscribed, being the major 
part of the commissioners in and by the said 
commission named and authorised, met the day 
and year and at the place above mentioned, pur- 
suant to such notice, to take the proof of debts, 
and for the choice of assignees under the said 
commission, but the creditors present being de- 
sirous that the said choice of assignees should be 
adjourned, tve do adjourn the same until 
at this place, at o'clock of the same day. 

J. N. 

E. C. 

F. V. 
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After the asiiignee or assignees chosen have testified 
their consent to execute the trust> the commissioners 
execute an assignment of all the bankrupt's personal 
property. 

* And it he has real property they convey that to the 
assignees by a bargain and sale. 

* The stationers have printed assignments for cases 
\vhere there has been no provisional assignment; and 
Itlso where there has been a provisional assignment 

They have also printed forms of a bargain and sale. 

But they have none yet of a provisional bargain and 
8a)e. 

I have therefore prepared one, which I hope will be 
found sufficient for the purpose. 



Jimgnment under a Joint Commiision, 

This Indenture, made the eleventh day of July, one 
thousand eight hundred and fifteen, between £J- 
uard Christian, Robert Talbot, and Francis Fesey, 
Esquires, the major part of the commissioners 
named, authorized, and appointed in and by a 

certain commission of bankrupt awarded and 
issued against and 

of in the city of London, mer- 

chants, dealers^ and chapmen^ trading under the 
firm of and of the one 

part, and 

and all of London, merchants, of the 

other part. Whereas his Majesty's commission 
•under the Great Seal of Great Britain, grounded 
upon the several statutes made and now in force 
concerning bankrupts^ bearing date at Westminster, 
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the t\Tenty«second day of June last, bath been 
awarded and issued against the said 
and directed to the said parties here- 

to of the first part, together with John Nares and* 
Robert Capper, Esquires, thereby giving full 
power and authority unto them the said commis* 
sioners, four or three of them, to execute the 
same, as in and by the said commission, relation 
being thereunto had, may more fully and at large 
appear. And whereas the major part of the said 
commissioners have duly qualified themselves to 
act in the said commission, by taking the oath 
required for that purpose ; and having begun to 
put the said commission into execution, upon due 
examination of witnesses and other good proof 
upon oath before them taken, have found that the 
said and did for the space 

of two years and upwards, now last past, before 
the date and suing out of the said commission^ carry 
on and follow the trade and business of merchants, 
by buying of considerable quantity of Manchester 
and other goods, and selling the same again in 
lA^ndon, and also shipping them to Antwerp and 
Amsterdam; and d.uring all that time did seek 
and endeavour to get their living thereby as pthers 
of the same trade are used to do ; and that the 
fiaid and so seeking and 

endeavouring to get their living thereby became 
indebted to and pf Lad 

Lane, in (he city of London^ warebousectien, in 
the sum of seven hundred and eigbty-thrf&e pounds 
and ten pence^ and being so indebted it« afpresaid. 
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did before the date and suing forth of the said 
commission, in the judgment of the m^or part of 
the said commissioners, become bankrupts to all 
intents and purposes within the true ftoeaning of 
the several statutes in the said commission named^ 
or within some or one of them, and was by them 
declared bankrupt accordingly. And whereas on 
the day of the date of these presents, being the 
day appointed according to the notice in the 
London Gazette, for the choice of an assignee or 
assignees of the said bankrupt's estate and effects, 
at Guildhall, London, the major part in value of 
the creditors of the said and 

present, whose debts amounted to the sum often 
pounds and upwards respectively, did choose the 
said parties hereto, of the second part, to be the 
assignees of the estate and effects of the said 

and . Now this 

Indenture witnesseth, that the said commissioners, 
parties to these presents, in further execution of 
the said commission, and by force and virtue 
thereof, and of the said statutes therein men- 
tioned, and for and in consideration of the sum of 
five shillings a-piece of lawful money of Great 
Britain, to them the said commissioners, parties 
to these presents of the first part, in hand paid, 
by the said parties hereto of the second part, at 
and before the sealing and deliveiy of these pre- 
sents, (the receipt whereof is hereby acknow- 
ledged) and also for and in consideration of the 
covenants hereinafter contained on the part and 
behalf of the said parties hereto ^ of the second 
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•psirt, their executors and administrators, to be 
kept, done, and performed, and to and for the 
uses, intents, and purposes hereinafter men- 
tioned and expressed. Have ordered, disposed, 
ba>ga{ned, sold, assigned, transferred, and set 
oveivjand by these presents (as much as in them 
the sifli commissioners, parties to these presents, 
bath, and they lawfully may,) Do, order, dispose, 
bargain, sell, assign, transfer, and set over unto 
the said parties hereto, of the second part, their 
* executors, administrators, and assigns, All and 
singular the goods, chattels, wares, merchandises, 
effects, debts, sum and sums of money, and all 
other personal estate whatsoever and wheresoever, 
as well joint as separate, whereof the said 

and "' or either of 

them were or was possessed of, interested in, or 
entitled unto at the time they became bankrupts, 
or at any time since; and all the estate right, 
title, or interest, equity of redemption, property, 
claim, and demand, whatsoever, of them the said 

and " or either 

of them, of, in, or to the premises, or any part 
thereof. To have and to hold, receive and take, 
the said goods, chattels, wares, and merchan* 
dizes, debts, sum and sums of money and effects, 
and all and singular other the premiBes herein- 
before ordered, disposed, bargained, «oW, as- 
signed, transferred, and set over, and mentioned, 
or intended hereby so to be, and ^every part and 
parcel thereof, and as well joint as separate, unto 
the said parties hereto of the second part; their 
Vol. IIL K 
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second part, their executors and administrators^ if^ 
then the said parties hereto of the second part^ 
their execuiors and administrators, shall and will 
well and truly pay, or cause to be paid, unto the 
said commissioners, parties to these presents, or 
to the major part of the commissioners by the 
same commission named or authorized, or in any 
renewed commission against the said 
and to be named and authorized, or 

to such pe4^n or persons as they shall direct or 
appoint, to the end that the same may be by them 
ordered, disposed, distributed, and divided, unto 
and amongst all and every the creditors of the 
said and who have al- 

ready sought, or shall hereafter in due time come 
in and seek relief by virtue of the said commis- 
sion according to the statutes in that case made 
and provided ; and in the mean time until such 
dividend or dividends shall be made as aforesaid, 
they the said parties hereto of the second part 
shall and will from time to time, as and when 
the money to be received by them or either of 
them from or out of the said bankrupt's estate and 
cjBects shall amount to one hundred pounds or 
upwards, pay the same in the joint names of the 
said assignees into the hands of the Governor and 
Company of the Bank of England, for safe cus- 
tody, there to remain for the benefit of the credi- 
tors of the said bankrupt, and subject to the order 
of the said commissioners, or the major part of 
them. And the said parties hereto of the second 
part, for themselves severally and respectively. 
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but not jointly nor the one of them for the other 
of them, or their heirs, executors, or administra- 
tors acts or deeds of the other of them, but each 
of them for his own heirs, executors^ and admi- 
nistrators acts and deeds only, do hereby f'lrther 
covenant, promise, and agree to, and with the 
said commissioners, parties to these presents, and 
every of them, their and every of their executors 
and administrators, that they the said parties to 
these presents of the secondii^part, their heirs, 
executors, and administrators, shall and will from 
time to time and at all times hereafter, well and 
sufficiently save, defend, keep harmless, and in- 
demnify all the said commissioners in the said 
commission named, or in any renewed commis- 
sion to be named and authorized, and every of 
them, their and every of their heiv^ executors, 
and administrators, clerks, messengers, and ser- 
^ant«, and their and every of their lands and 
tenements, goods and chattels, of and from all 
and all manner of actions and actions, suits, costs, 
and damages whatsoever, which shall or may be 
commenced, sued, or prosecuted against them or 
any of them, or which they or any of them shall 
or may bear, sustain, pay, or be put unto, for or 
by reason of this present Deed of Assignment, 
or any other act and acts, thing or things what- 
soever by them or any of them lawfully acted 
or done, or to be lawfully acted or done, by 
virtue of the said commission, or their or any of 
their lawful intermeddling in any of the estate 
and effects of 4he said and 
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by virtue or colour theireof. In 
witness whereof the said parties to these presents 
have hereunto set their hands and seals the day 
and year first above written. 

Signed, sealed, and delivered, 
by the within-named as- 
signees, in the presence 
of 
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This Indenture, made the twenty<*ninth day of jiu-^ 
gust, in the fifty^fifth year of the reign of our 
sovereign Lord George the Third, by the grace of 
God of the united kingdom of Greai Britain and 
Ireland, King, defender of the faith, and in the 
yeai^of our Lord one thousand eight hundred and 
Eileen, Between John Nates, Edmrd Christian, 
Esquires, and Spencer Richard James Lmin, Gen- 
tleman, of the one part; and of 

in tb^ county of miller, 

of baker^ and 

of in the county of 

miller, of the other part. Whereas, bis Majesty's 
commission und^r the Great Seal of Great Bri- 
tain, grounded upon the several ^tgt^s made and 
now in force concerning bankrupts^ bearing date 
at Westminster, the ointh day of Augwt, in the 
fifty-fifth year of the reign of his present Majesty^ 
hath been awarded and iss^ed against 
of in the city of Lemdon, baker, 

dealer and chapman, diracted to the said John 
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Nareif Edward Christian, and Spencer Richard 
James Lewin, together with Robert 2'albot^ and 
Francit Fesey, .Esquires, thereby giving to the 
said commissionerSy four or three of them, full 
power and authority to execute the same as in 
and by the said commission, relation being there- 
unto had, may more fully and at large appear. 
And whereas, the major part of the said com- 
missioners, in and by the said commission named 
and authorized, having begun to put the said 
commission into execution, upon due examina* 
tion of witnesses and other good proof before 
them up^Q oath taken, have found that the said 

did for several years last past, before 
the date and suing forth of the said commission, 
follow the trade and business of a baker; and 
during all such time did seek and endeavour to 
get bis living by buying of divers large quantities 
of flaur» and other commodities, and selling the 
same again as others of the same trade are used 
to do; and that during such his trade and business 
the said did become indebted unto 

of m 

tbt county of Middlesex, tallow-chandler, in the 
sum of one hundred pounds and upwards of Iaw« 
ful money of Great Britain; and being so indebt- 
ed, he the said in the judgment of 
the major part of the commissioners named and 
authorized in and by the said commission, became 
bankrupt within the compass, true intent, and 
ining of the asveral statutes made and now in 
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force concerning bankrupts, or one of them, be. 
fore the date and suing forth of the said com- 
mission, and was declared .bankrupt accordingly. 
And whereas^ the said commissioners in pur-^ 
Buance of the act of parliament made in the fifth 
year of the reign of his late Majesty King George 
the Second, entitled " An Act to prevent the 
committing of Frauds by Bankrupts," did cause 
due notice to be given and published in the Iton* 
don Gazette for the creditors of the said 
to meet at GuildhallyJxn the city of London, on 
the twenty-ninth day of A^ugust, in the year last 
mentioned, in order to choose an assignee or as- 
signees of the said estate and effects, 
and the major part in value of the creditors of the 
said who had duly proved their 
debts under the said commission, and whose re- 
spective debts amounted to ten pounds and up- 
wards, then present, did then and there nominate, 
electa and choose the said 
' and to be assignees of the estate and 
effects of the said and desired the 
commissioners to make an assignment thereof to 
them accordingly. And the said commissioners 
did accordingly order, bargain, sell, assign, and set 
over all the personal estate and effects of the said 

unto the said 
and in trust for them- 

selves and all such other of the creditors of the 
said. who should be entitled to the 

benefit A and advantage of the said estate and 
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eflTects as in and by the said assignment is men- 
tioned. And whereas, the said commissioners, 
parties to these presents, in further execution of 
the said commission, do find that the said 

at the time he became a bankrupt, and 
before the date and suing forth of the said com« 
mission, was seized to him and his heirs, or other* 
wise interested in and entitled unto certain free- 
hold estates situate at Tottenham, in the county of 
Middlesex, subject to certain mortgages and in- 
cumbrances thereon., 
^ow this Indenture witnesseth, that the said com- 
missioners, parties to these presents, in further 
execution of the said commission, and by force 
and virtue of the same and of the statutes therein 
mentioned, aqd for and in consideration of the 
sum of five shillings of lawful money of Great 
Britain, to them in hand well and truly paid by 
the said and ' 

at and before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknow- 
ledged. And also for and in consideration of the 
covenants and agreements hereinafter reserved and 
contained on the part and behalf of the said 

and their heirs, 

executors, and administrators, to be observed and 
performed^ have granted, bargained, sold, assign- 
ed, and set over, and by these presents do as much 
as in them lieth ; and they lawfully may grant, 
bargain, sell, assign, and set over unto the said 

and their heirs. 
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and assigns. All and singular the said freehold 
estates hereinbefore mentioned and described, 
with their and every of their appurtenances, and 
every part and parcel thereof, together with all 
ways, paths, passages, waters, water-courses, 
lights, easements, hedges, ditches, gates, stiles, 
fences, profits, commodities, privileges, and here- 
ditaments whatsoever, to the said freehold estates 
and premises belonging, or in any wise appertain- 
ing, or accepted, reputed, taken, used, occupied, 
or enjoyed, as part, parcel, or member, thereof. 
And also all other the freehold messuages, lands, 
tenements, and hereditaments, situate, lying, and 
being in the said county of Middlesex^ or else- 
where, whereof, wherein, or whereunto, the said 

at the time he became a bankrupt, 
or at any time since, had any estate right, title, 
or interest, in possession, reversion, remainder, or 
expectancy, or otherwise howsoever, with their 
and every of their appurtenances, and all the 
estate right, title, interest, use, trust, property, 
benefit, power, equity of redemption, claim, and 
demand, whatsoever, both in law and equity, of 
them the said and 

or of them the said commissioners, by virtue of 
the said commission of, in, and to the same pre- 
mises. And the reversion and reversions, re^ 
mainder and remainders, rents, issues, and profits 
thereof, and of every or any part and parcel 
thereof, together with all deeds, evi4ences, andl 
writings, touching and concerning the same or any 
part or parcel thereof. To have and to hold the 
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said freehold estates^ and all and singular other 
the premises hereinbefore mentioned and intended 
to be hereby granted, bargained, sold, and assign- 
ed, with their and every of their appurtenances, 
unto the said and 

their heirs and assigns, forever^ to the use of them 
the said and 

their heirs and assigns, for ever, subject to such 
mortgage or mortgages, or other charges and in* 
cumbrances, if any such there be, as the same 
premises are subjected ta In trust, nerertheless, 
and to and for the seyeral uses of them the said 

and and all 

such other creditors of the said 
who have already sought, or shall hereafter in due 
time come in and seek relief by virtue of the said 
commission, and to and for no other use, trust, 
intent, or purpose, whatsoever. And the said 

and do hereby 

for themselves severally, and not the one for the 
other of them, and for their several heirs, execu- 
tors, and administrators, covenant, promise, and 
agree to and with the said commissioners, parties 
to these presents, and to and with every and each 
of them, their executors and administrators, by 
these presents, in manner following, that is to say, 
that each of them the said and 

and their heirs, shall and will 
with all convenient speed use his and their best 
means and endeavours by suit at law, or other-, 
wise^ to enter upon and get possession of all and 



i^ 
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aiogular the hereinbeibre bargained, sold, and as* . 
signed premises; and after such possession had 
and obtained, with convenient speed to make sale 
and disposition thereof, and accordingly .sell and 
dispose of the same to and for the best value, 
profit, find advantage, that be or they can get for 
the same. And further, that each of them the 
said and their heirs, 

executors, and administrators, 3hall and will from 
time to time, and at all times hereafter upon rea« 
sonable notice, render and give unto the major 
part of the condmissioners by the said commis- 
sion named and authorized, or in any renewed 
commission to be named and authorized to take 
the same at such time as they shall appoint, a true, 
just, fair, and perfect account in writing, under :^ 
the hands of them the said and 

their heirs^ executors, or a^i 
ministrators, of how much money or other satis- 
faction they the said and 

their heirs, executors, or administrators, 
shall have received or recovered by virtue or means 
of this present deed of bargain and sale, or assign- 
ment, or otherwise, out of the estate and effects 
of the said and all such money and 

other satisfaction as upon every such account 
shall appear to have been had and received by the 
said and or 

either of them their heirs, executors, or adminis- 
trators, respectively shall and will duly pay or 
cause to be paid unto the major ^art of the said 
commissioners, by the said commission authorized. 
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or m any renewed commission to be named and 
authorized, or to such person or persons as they 
sfhall appoint to receive the same, to the end, the 
said monies may be by such commissioners, as 
aforesaid, or the major part of them, ordered, 
disposed, distributed, and divided unto and 
amongst all and every the creditors of the said 

and who have 

already sought or shall hereafter, in due time, 
come in and seek relief by virtue of the said 
commission, according to the several statutes in 
that case made and provided. And lastly, that 
they the said and 

their executors and administrators, shall and will j^ 
from time to time, and at all times hereafter, save, 
defend, keep harmless and indemnified, all a||^ 
everv the said commissioners, in the saidcommis- 
sion named, as aforesaid, their executors and ad- 
ministrators, agents and servants, and every of 
them, their, and every of their goods and chattels, 
lands and tenements, of, from, touching, and con- 
cerning all and all manner of actions, suits, costs, 
damages; and expences, whatsoever, which shall 
or may arise or happen, or which they the said 
commissioners, or any of them, or any of their 
heirs, executors, or administrators, agents or ser- 
vants, shall or may sustain, bear> , pay, or be put 
unto for or by reason of this present deed of bar- 
gain and sale, or assignment, or any other act or 
thing whatsoever by them or any of them law- 
fully acted or done, or to be acted or done by 
virtue of the said commission, or by reason of 
their or any of their lawful ititermeddling in any 
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of the estate of tbe said In witness 

wbereof> tbe said parties to these presents have 
hereunto set their hai\ds and seals^ tbe day and 
year first above written* 

Signed, sealed, and delivered 
by all the parties, being 
first duly stamped, in tbe 
presence of 



^ 
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This Indenture, tripartite, made tbe twenty-ninth day 
of Juguit, in tbe fifty-fifth year of tbe reign of 
our sovereign Lord George tbe Third, by the 
grace of God of the united kingdom of Great 
Britain and Ireland King,, defender of tbe faith, 
and in the year of our Lord oae thousand eight 4^ 
hundred and fifteen, between 
of in the county of Mia* 

dleseXf Gentleman, of tbe first part ; John Nares 
and Edward Christian^ Esquires, and Spencer 
Richard James Lewiny Gentleman, the msgor part 
of the commissioners named and authorized in 
and by a commission of bankrupt awarded and 
issued and now in prosecution against 
of in tbe city of London^ baker, 

dealer and chapman, of tbe second part, and 
of in tbe county of miller, 

of baker, and 

of in the county of 

miller, of the third part Whereas his 

majesty's commission under the Great Seal of 

Great Britain^ grounded upon tbe several statutes 
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made and now in force concerDiiig bankrupts, 
bearing date at Weitminsttr the ninth day of Ati-^ 
gtMfy in the year of our Lord one tboua^id eight 
hundred and fifteen, hath been awarded and issued 
against the said and directed to 

John Nare$9 Edward Christian, Robert Talbot, 
and Francis Fesey, Esquires, and Spencer Richard 
James Lewin, Gentleman, thereby giving full 
power and authority to the said commissioners, 
four or three of them, to execute the same com- 
mission, as by the same commission, relation being 
thereunto had more fully and at large it doth and 
may appear. And whereas, upon the execution of 
the said commission, it appeared to the major part 
of the commissioners in the said commission autho- 
rized, uptHi the due examination of witnesses and 
other sufficient proof, upon oath, that the said 

bad carried on the trade and 
business of a baker, and did by such trade and 
business seek and endeavour to get his living as 
others of the same trade usually do, and in course 
of his said trading and dealing became indebted 
unto of 

in the county of Middlesex, tallow-chand- 
ler, in the sum of one hundred pounds. And 
whereas the said did, in the 

judgment of the major part of the said commis- 
rloners, become bankrupt to all intents and pur- 
poses, within the compass, true intent and mean- 
ing of the several statutes made and now in force 
concerning bankrupts, or within some or one of 
them, before the date and suing forth of the 
said commission, and they did adjudge and de^ 
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. clare him bankrupt accordingly. And whereas 
by Indenture bearing date the nineteenth day of 
August^ one thousand eight hundred and fifteen^ 
and made or mentioned to be made between the 
«aid "Edward Christian and Francis Feseif, Esquires, 
and Spencer Richard James Lewin, Gentleman, of 
the one part, and the said of the 

other part, reciting as hereinbefore recited, and 
also jeciting that the said commissioners, parties 
thereto, in further execution of the said commis- 
sion, and of the statutes therein mentioned, had 
also found out and discovered, or it otherwise 
appeared to them, that the said 
at the time he became bankrupt as aforesaid, or 
afterwards, was possessed of, interested in, or 
well entitled unto, sundry goods, wares, chattels, 
merchandizes, stock in trade, household stuff, 
implements of household, bedding, plate, linen, 
and other things, and that there were also diyc^rs 
debts, sum and sums of money, due and owing 
unto the said and his estate from 

several persons. And also further reciting that 
the said commissioners, parties thereto, thought 
it necessary, for the better preserving and secur« 
ing the estate-of the said to ap- 

point an assignee provisionally of his estate and 
effects, until choice should be made by the major 
part in value of the creditors of an assignee or 
assignees of the estate and effects of the said 
bankrupt, pursuant to notice to be given in the 
London Gazette for that purpose, it was witnessed 
that the said commissioners, parties thereto, for 
# the consideration therein mentioned, did^ thereby 
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^appoint the said assignee of the 

estate and effects of the said 
&nd did also, as much as ill them lay and they 
'lawfully might, ofder, bargslin and sell, dispose^ 
assign, and set over unto the said 
his executors, administrators, and assigns, all and 
singular the goods, wares, and merchandizes, 
chattels, stock in trade, debts, sum and sums of 
money, and all other the personal estate whatso- 
ever of the said of Which he was 
possessed or entitled unto, or of which any other 
person or persons was or were possessed in trust 
for him at the time he became bankrupt, or at 
any time since, to hold, ask, demand, sue for^ 
recover, levy, and receive, all and singular the 
premises thereby assigned, or mentioned or in* 
tended so to be, unto the said 
his executors, administrators^ or assigns, in trust, 
for the immediate preservation thereof, and to and 
for the use, benefit, and advantage of all the cre- 
ditors of the said who had then 
sought, or should thereaftet* in due time come in 
and seek relief under the said commission, ac« 
cording to the several statutes therein mentioned^ 
or some or one of them, and to and for no other 
use, trust, intent, or purpose wMiatsoever, as in and 
by the said recited Indenture, relation being there- 
unto had will more fully and at large appear. 
And wherens the said did in and 
by the said recited Indenture of Assignment cove- 
nant and agree to and with the said commis- 
ftiohers, parties thereto, their executors and ad* • 
fninistrators, and to and with evefy of them, that 
be the said his executors or adnHni«tra« 
Vol. Ill- L 
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tors, or some or one of them, should or would, 
as soon as an assignee or assignees of the estate 
and effects of the said bankrupt should be duly 
chosen and appointed, join with the majpr part 
of the commissioners authorized by the said com- 
mission in assigning all and singular the said 
goods, chattels, debts, sum and sums of money, 
wares and merchandizes, and all other the pre- 
mises in the said recited Indenture assigned to 
him, unto such person or persons as should be 
duly chosen and appointed to be the assignee or 
assignees of the estate and effects of the said 
bankrupt, and that he the said 
would deliver up all the estate and effects of the 
said bankrupt as should or might have come to 
his hands or possession, or to the hands or posses- 
sion of any other person or persons, as should be 
chosen assignee or assignees of the estate and 
effects of the said bankrupt, or otherwise, as the 
said commissioners should direct or appoint, as in 
and by the said recited Indenture may more fully 
and at large appear. And whereas at a meeting 
of the major part of the commissioners in and by 
the said commission named and authorized at 
Guildhall, London, this twenty-ninth day of 
August,, one thoussLud eight hundred and fifteen, 
pursuant to notice in the London Gazette for that 
purpose given, the major part in value of the 
creditors of the said then pre- 

sent, and who had proved their debts under the 
said commission^ and whose debts respectively 
amounted to ten pounds or upwards, did nomi- 
nate, elect, and choose the said 
and to b^ assignees of the estate 
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and effects of the said and desired 

an Assignment thereof to be made to them ac- 
cordingly by the said and the 
said commissioners. Now this Indenture witness- 
ethy that the said for and ia 
consideration of the sum of ten shillings of law- 
ful money of Great Britain to him in hand paid 
by the said . at or before the 
lefaling and delivering of these presents, in pur- 
suabce of the above-mentioned covenant in the 
above-recited Indenture mentioned, bv and with 
the consettt and direction of the said commis- 
sibnets, p^trtieis to these presents, testified by their 
b^ing partiefe to and sealing and delivering hereof, 
halli ordered, bargained, 3old, disposed, assigned, 
and set over, and by these presents doth order, 
biki*gAift, sell, dispose, assign, and set over unto 
the said their executors and 
^mlnii^trators, all and singular the goods, wares, 
and chattels, debts, sum and sums of money, and 
all other the personal estate whatsoever of the 
ftaid of ^hich he ^as possessed 
or entitled unid. Or of which any other person or 
persbh^ was or ^et^ po^^sfied in trust for him at 
th^ time hd beciattie bankriipt, or at any time 
Since, and all the rigbt, title, interest, property, 
ctaim, iitid detti^nd What^be^er of him the said 

of, in, or to the same, or any 
part thereof, as assignee of ihe estate and effects 
of the said . And the said 

fcbtrtrtits^ibrtefs, pnfties to these presents, being 
thft mJljoi^ |)aVt of the sjltd commissioners iii and 
by the said bbnlthissioii nani^ and authorized, 
ill cotisidferitibtt of five shillings to them or one of 
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tbem in liand also paid by the said 

have ratified and confirmed, and by 
these presents do, as much as in them lieth and 
they lawfully may, ratify an4 confirm unto the 
said all and singular the said 

goods, wares, and chattels, debts, sum and sums 
of money, and other things, and all the estate 
whatsoever and wheresoever, of or belonging to 
the said hereinbefore ordered, 

bargained, sold, disposed, assigned, and set over 
by the said party hereto. To 

have and to hold, ask, demand, sue for, recover, 
levy, and receive the said goods, wares, and chat- 
tels, debts, sum and sums of money, and other 
things, and all other the effects whatsoever of or 
belonging to the said hereby 

ordered, bargained, sold, disposed, assigned, and 
set over, or hereby mentioned or intended so to 
be unto the said ' their executors, 

administrators, and assigns, upon trust neverthe- 
less, that is to say, to and for the use, benefit, 
and advantage of all the creditors of the said 

who have already sought or 
shall hereafter in due time come in and seek relief 
by virtue of the said commission, according to 
the limitations and directions of the several sta- 
tutes in that behalf made and provided, and to 
and for no other use, intent, or purpose whatso- 
ever. And the said . do for 
themselves severally and respectively, and for 
their several and respective heirs, executors, and 
administrators, and not the one for the other of 
them, or for his act or deed, but each for himself 
separately, and for his own separate act and deed 
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only, covenant, promise, and agree to and with 
the said commissioners, parties to these pre* 
sents, and to and with every of them by these 
presents, that they the said 

their executors, administra« 
tors, and assigns, shall and will with all conve* 
nient speed, by all lawful and equitable ways and 
means, use their utmost endeavours to recover 
and get in the several goods, wares, and chattels, 
debts, sum and sums of money, and all the estate^ 
and effects of the said ; and after 

possession had and obtained of the said goods, 
wares, and chattels, debts, sum and sums of mo- 
ney, estate, and effects whatsoever, or any part 
thereof, shall and will sell and dispose of the 
same, to and for the most money and best price 
they can get for the same. And further that the 
said their executors, admini- 

strators, and assigns shall and will, from time to 
time and at all times hereafter, upon reasonable 
request or notice to them given for that purpose, 
render and give unto the said commissioners, par* 
ties to these presents, or to the major part of the 
said commissioners, in and by the said commis- 
sion named and authorized, and the major part 
of the commissioners to be named in and by any 
renewed conimission which may be awarded 
against the said at such 

time and place as they shall appoint, a true, just^ 
and perfect account in writing, under the hands 
of the said their executors and 

administrators, of what and how much money 
and other satisfaction they the said 
their executors or administrators, shall Have bad 
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fecavered and received by virtue or meaos of this 
preseat Deed of Assignineut, or otherwise, out 
of tb^ estg^te aixJ effects of the said 
and such money or other $atisf^ctioQ 33 Hpon such 
acqouat sh^lL s^ppear to be had^ raised, and re- 
ceived by the said tbeir execu- 
tors or adawnistiiators^ they the 9aid 

tkeir ex^cu,tors or admini$tratQrs, shall 
and will well and truly pay, or cause trO be paid, 
luito them the said coouoissiooers, parties to 
these presents, or \^ major pact of th/e said com- 
XDiJSsioaers in and by thje said comwssioa named, 
or to the commissioners to be oajoned ia any such 
teuewed qoinini^ion, or the m^gr pa^t, of them, 
or to aucli pejrson or perspps a^ tjiey shall appoint, 
to the (^nd ti^e same or oth^r sati^factipQ may be 
by Ibem thje said gpmmissiJQpei:ai^.an4 by the said 
coo^i^ision. n^^ed and authorized, oi^ the major 
P^rt of them, ordered, disposecj, d.igtrjbvted, and 
divideij unto aqd amongst sill s^nd everjf tjie credi- 
tors of the said wbft hive already 
sought^ pr shall hereafter ickdue tia^e come in 
and seek relief, by virtue of th^ 9^id cpp[imission, 
according to th^ liij^it^tipj^ip and directions of the 
seyera) statutea therein. m(eqfuoued*;prQpoi;tionably 
according to the several 4^t]|ta owii^g to them 
severally and i;eapectiy^ly froij:^ tl^e aajd 

and in the mean time^ until such divi- 
dend shall be madQ aa afovcs^id, they the said 

shall apd ml\ from, time to 
tiip,^^ 99 and when the money tp b^ i;eq^ived by 
tjaem, or either of them, frpm^ or W% of the said 
bankrupt's e&tate apd^ffect^, sbaUaiPPUQt to the 
W» Q^ (m. hu^c«4, goupcjjj.oi:. Hgwafds, pay the 
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same in the joint names of the said assignees, into 
the hand of for safe custody, 

there to remain for the benefit of the said bank- 
rupt's creditors, and subject to the order of the 
said commissioners, or of the major i>art of then?. 
And lastly, the said do 

hereby for themselves severally and respectively, 
and for their several and respective heirs, execu- 
tors, and administrators, and not the one for the 
other of them, or for his act and deed, but each 
for himself separately, and for bis own separate 
act and deed only, covenant, promise, and agree 
to and v^ith the said commissioners, parties to 

these presents, and to and with every of them, 
their heirs, executors, and administrators, that 
they the said their executors and 

administrators, shall and will from time to time 
and at all times hereafter, well and sufficiently 
save, defend, keep harmless and indemnified the 
said commissioners in and by the said com« 
mission named and authorized, or in and by any 
renewed commission to be named and authorized, 
and also the said his messengers, 

agents, servants, executors, and administrators, 
and every of them, their and every of their bo- 
dies, lands^ tenements, goods, and chattels, of, 
touching^ or concerning all and alt manner of ac^ 
tion and actions, suits, arrests, troubles, costs, da- 
mage8,and expences whatsoever, which they orany 
of them shall sustain or be put unto, for or by rea« 
non of this present Deed of Assignment, or any 
other act or acts, thing or things, lawfully done 
or executed by virtue of the said commission or 
llie mM recited astignmeut, or their or any of their 
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lawful intermeddling in any of the estate and 
effects of the said In witness 

whereof the said parties to these presents have 
hereunto set their hands and seals the day and 
year first above written. 
Signed, sealed, and delivered, 

by the wilhin-named 

in the presence of 



A Bargain and Sale after a Provisional Bargain and 

Sale. 

This Indenture, tripartite, made the day of 

in the year of the reign of 

our sovereign Lord George the Third, by the 
grace of God of the United Kingdom of Great 
Britain and Xrelandj king, defender of the faith, 
and so forth, Between (the name of the provisional 
.- . assignee) of, &c. gentleman, of the first part; (the 
names of the three commissioners) Esquires, (or 
Esquire and gentlemen) the major part of the 
commissioners, named and authorised in and by 
a commission of bankrupt awarded and issued, 
and DOW in prosecution against Francis Fairfax^ 
merchant, of, &c. of the second part ; and (the 
names of the assignees) of, &c. of the third part. 
Whereas, by indenture of bargain and sale, bear- 
ing date on or about the day of 
which was in the year of our Lord and 
made between the said (the names of the three com" 
missioners) the commissioners above named, of the 
one part; and Henry Page, of ^ &c* gentleman, of 
the other part ; reciting, that bi» Migeaty's com* 
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mission under the Great. Seal of Great Britain^ 
grounded upon the several statutes made and then 
in force concerning bankrupts, bearing date at 
Westminster, the day of then last 

past, had been awarded and issued against the said 
Francis Fairfax, directed to them the said {the 
names of the three commissioners) and together with 
(the names of two commissioners) Esquires, thereby 
gi'viug power and authority to them the said com- 
missioners, four or three of them, to execute the 
same according to the directions of the statute 
therein mentioned; and also reciting, that the 
major part of the commissioners, in and by the 
said commission named and authorized, having 
begun to put the said commission into execution, 
upon examination of witnesses, and other good 
proof upon oath before them had and taken, had 
found that the said F, F. for several years next 
preceding the date and issuing the said commis« 
sion, exercised and followed the trade and busi- 
ness of a merchant, and thereby sought and en- 
deavoured to get his living as other traders and 
dealers usually did; and by means of such trading 
as aforesaid, be the »said jF. JP. became justly in- 
debted to (the creditor) in the sum of <£100, and 
upwards; and being so indebted, he the said F. JP. 
in the judgment and opinion, of the said (the 
names of the three commissioners) (parties hereto) 
had become a bankrupt, within the intent and 
meaning of the several statutes made and now in 
force concerning bankrupts, some or one of them, 
before the date and suing forth of the said com- 
mission; and also reciting, that the said commis- 
sioners (parties thereto^ and to these presents) in 
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further execution of the said commission, and of 
the statttles therein mentioned, found, or it other- 
wise appeared to them, that the s^d F. jP/at the 
time of his becoming bankrupt, as aforesaid, was 
possessed of, interested in, or entitled to several 
freehold lands, messuages, or tenements and 
estates, in the county of and else* 

where, and that the said commissioners (parties 
thereto and to these presents) thought it neces* 
sary, for the better preserving and securing such 
the real estates of the said B. F. to appoint an as- 
signee provisionally, until choice should be made, 
by the nofajor part in value of the creditors, of au 
assignee or assignees of the estate and effects of 
the said bankrupt, pursuant to notice to be given 
in the Lofidon Gazetk for that purpose ; it was by 
the said indenture, now in reeital, witnessed, that 
the said commissioners (parties thereto and to 
these presents) for the purposes therein and here- 
inbefore mentioned, and in further execution of 
the said commission-, and of the statutes therein 
mentioned, and by force and virtue thereof, and 
fcr other the considerations therein mentioned, 
did, as much as in them the said commissioners 
lay, and they lawfully might, order, grant, bar- 
gain, and sell unto him the said Henry Page, the 
messenger under the said commission, his heirs 
and assigns, all the said bankrupt'is messuages, 
lands, tenements, and hereditaments, situate and 
being in the county of and elsewhere, 

imd all the estate right, title, interest, use, trust, 
property, possession, benefit, equity of redemp- 
tion, claim, and jlemand whatsoever, which he the 
aaid JP» F. at the time of hr» beeomng bankrupt 
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as aforesaid, bad, of, in, or to the aame, or any 
part thereof, and all other mesaiti^ies, lands, tene- 
ments, and hereditaments whatsoever and where- 
soever, which he the said F. F. had fKirdiased or 
obtaiaed for money or other reeompeiiee, jointly 
with bis wife, childrep, or child, to the only use 
of him the said F. F* and also all such use, estate, 
interest,, right, and title whatsoever, which he the 
said F. F. bad, of, in, or to any n»essuages, lands, 
tenements, and hereditaments whatsoever, at the 
time be became a. bankrupt as aforesaid, which be 
could depart wLth^ and all and singular other the 
premises, to bold all and singular the said mes- 
auages, lands, tenements, and berediliam^iits, with 
their and every of their appurtenances, unto and 
to the use of the said Henry Page, bis heirs and 
assigns, for ever, in trust neverthete8»,- for the 
immediate preservation thereof, but to and for the 
use, benefit, and advantage of all the creditors of 
the said P. F. who had then sought, or siiould in 
due time come in and seek relief under the said 
commission, according to the several statutes 
therein mentioned, or some or one of tbem, and 
to ari^d foe no other use, trust, intent, or. purpose 
whatsoever, as in and by the said recited inden- 
ture, relation being thereunto had, will and may 
more fully and at large appear. And .whereas, 
the said Henry Page did in and by the said recited 
indenture of bargaiift and aaie, for himself, his 
heirs, executors, and administrators, and for 
every of them» covenant, promise, and agree to 
and with the aaid ccMomissioners (parties thereto 
4ud to these pieaents) their heirs, executors, and 
adiiii||istfator»» tb»t be the said Htmy Page, his 
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heirs, executors, or administrators, some or one of 
them, should and would as soon as an assignee or 
assignees of the said bankrupt's estate and effects 
should be duly chosen, pursuant to notice in the 
London Gazette^ and when he should be thereunto 
required for that purpose, join with the major 
part of the commissionei-s named in the said com- 
mission, in the granting, bargaining, and selling 
all and singular the said messuages, lands, tenee 
ments, and hereditaments, and all other the pre- 
mises therein and hereinbefore mentioned and in- 
tended to be thereby bargained and sold^ unto 
such person or persons who should be duly chosen 
and appointed to be assignee or assignees of the 
said bankrupt's estate: and that he the said 
Henry Page should and would deliver up all the 
estate and effects of the said bankrupt, as i^hould 
or might have come to his hands or possession, 
or to the hands or possession of any other person 
or persons in trust for him, or for his use, unto 
such. person or persons as should be duly chosen 
assignee or assignees of the said bankrupt*^ estate 
or effects, or otherwise, as the said commissioners 
should direct or appoint And whereas, at a 
meeting of the major part of the commissioners 
in and by the said commission named and autho- 
rised, at the Guildhall of the city of London^ on 
this day of pursuant to notice 
in the London Gazette for that purpose given, the 
major part in value of the creditors of the said 
F. F. then present, who had proved their debts 
under the said commission, and whose debts re- 
spectively amounted to .£10, or upwards, did no- 
minate, elect, and choose the said (parfiei hereto) 
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to be assignees of the estate and effects of the said 
jF. F. and desired a bargain and sale thereof to be 
made to them accordingly by the said Henry Page 
and the said commissioners. Now this indenture 
witnessethy that for and in consideration of the 
sum of 05. of lawful money of Great Britain^ to 
him the said Henry Page^ in hand paid by the said 
(the names of the assignees) at or before the sealing 
and delivery of these presents, the receipt where- 
of is hereby acknowledged ; and also for and in 
consideration of the covenants hereinafter con- 
tained, on the part and behalf of the said (the 
names of the assignees) their heirs, executors, and 
administrators, to be performed and done, he the 
said Henry Page by and with the privity, consent, 
and direction of the said (the names of the three 
commissioners) ihe major part of the commissioners 
named add authorised in and by the said commis- 
sion, testified by their being parties to, and sealing 
and delivering of these presents, bargained and 
sold, and by these presents do, and each of them 
doth, bargain and sell unto the said (the names of 
the assignees) and their heirs, all and singular the 
freehold messuages, lands, tenements, and here- 
ditaments, . situate ^nd being in the county of 
Middlesex^ or elsewhere, in the kingdom of Great 
Britain^ late of him the said F, JP. together with 
all and singular houses, out-houses, edifices, 
buildings, barns, stables, gardens, orchards, curti- 
lages, meadows, feeding, trees, woods, under- 
woods, commons, common of pasture, ways, 
waters, water-courses, ponds, pools, ways, paths, 
passages, and all other rights, liberties, privileges, 
{profits, commodities, advantages, emolunaeDts^ 
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and appurtetmnce^ wti^tdoever, to thfe said mes- 
suages, ktidSy tenements, betedithm«tits^ and pre- 
mides so remaining ui)90ld and undisposed of as 
aforesaid, or any part or parcel thereof, belonging 
or in any wi^ appertaining, or therewitb or with 
any part thereof at any time heretofore held^ 
need, occupied, or enjoyed> or accepted, reputed, 
deemed^ taken, or known as part, pardei, ok* mem- 
ber thereof, and aii the estate, right, title, inte- 
rest, uae, trust, property, p<>ssei^sion,^ benefit, 
equity of redeihption, claim and demand whatso** 
ever of him the said Henry P^ge^ of. In, hnd to 
the said hereditaments and premises faef^inbefore 
bargained and sold, or intend^ so ^ be. Or any 
part or parcel thereof, as provisional assignee of 
the real estates of the said F. F. an Aforesaid. 
And the said commissioners, parties to the«e pre- 
sentSi for and in consideration of the sum of 55. 
of lawful money of Great Britetin, to th6m in 
hand paid by the said [the name^ of the tUsngnees) 
at or befoj^ the sealing and delivery of tb^sfe pre- 
sents, the refceipt whereof is hereby acknow- 
ledged, have, and each and every of thettt hath 
ratified and confirmed, and by these presents do, 
and each and every of them doth (as much as in 
them lieth, and as they can and lawfully n^ay) ra- 
tify and confirm unto the said (the ndtmei of the 
assigntes) and their heirs, the said freehold nrjes- 
suages, landsii, tenements, and hereditaments, 
situate and being in the county of Middlesex^ or 
elsewhere, in the kingdom of Gredt Britain^ late 
of him the said JF. F. remaining unsold and (indis- 
posed of by the said Henry Page^ with their and 
every of their appurtenances, and hereinbefore 
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bargained and sold, or intended so to be a» afore- 
said, to have and to bold the said n)e8suages or 
tenements, lands, hereditaments, and all and sin- 
gular other the premises hereinbefore mentioned 
to be hereby bargained and sold, ratified and con« 
firmed, or intended so to be, and every part and 
parcel thereof, with their and every of their rights, 
members, and appurtenances, unto the said [the 
names of their assignees) and their heirs, to the only 
proper use and behoof of the said {the names of the 
assignees) their heirs and assigns, for ever, accord- 
ing to the said Henr^ Page's right and interest 
therein, subject to such mortgage or mortgages, 
or other charges or incumbrances (if any such 
there be) as the same are legally charged with or 
liable to, in trust, nevertheless, to and for the use, 
benefit, satisfaction, and payment of them the 
said (the names of the assignees) and all other the 
creditors of the said F. F. who already have come 
in and sought relief, or shall in due time hereafter 
come in and seek relief ueder the said com- 
mission, or any renewed commission against the 
said F. F, and duly prove and ascertain their re- 
spective debts under the same, according to the 
directions and limitations of the said several sta- 
tutes; and the said [the names of the assignees) do 
hereby for themselves severally and respectively, 
and not jointly, or the one for the other of them, 
but each of them for himself his heirs, executors, 
and administrators acts and deeds only, covenant, 
promise, and agree to and with the said commis- 
sioners, parties to these presents, their heird, exe- 
cutors, and administrators, in manner following 
(that is to^y) that they the said {the names of the 
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administrators, shall and will, from time to time 
and at all times hereafter, well and sufficiently 
save, defend, keep harmless and indemnified, as 
well the said commissioners,, parties to these pre- 
sents, in and by the said commission named and 
authorised, or by any renewed commission to be 
named and authorised, and their heirs, executors^ 
and administrators', and every of them, as their 
and every of their bodies, goods, chattels^, lauds, 
and tenements, and every of them, their and every 
of their messengers, agents, and servants, who 
have been by them or any of them employed in 
or about the execution of the said commission, of, 
from, and against all and all manner of action and 
actions, suits, troubles, charges, dam^es, and 
expenses whatsoever, that shall or may at any 
time or times hereafter, arise, happen, or come 
unto them the said commissioners, or any or 
either of them, or any of their messengers, agents, 
servants, heirs, executors, or administrators, for 
or by reason or means of this present deed of bar-- 
gain and sale, or any other matter or thing by 
them, or any or either of them, lawfully acted or 
done by virtue of the said recited commission, or 
by their or any of their lawfully intermeddling in 
the estate and effects of the said Francis Fairfax* 
In witness whereof, the said parties to these pre- 
sents have hereunto interchangeably set their 
hands and seals, the day and year first above 
written. 
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Memorandum of executing an Assignment, and a Bargain 

and Sale* 

Be it remembered, that we, John Nares, Edward 
Christian, and Francis Fesey, Esquires, the major 
part of the commissioners in a commission of 
bankrupt, awarded and issued against Francis 
Fairfax, of London, merchant, met at the time 
and place above mentioned, and executed an 
assignment of the said bankrupt's estate and 
effects, and also executed a bargain and sale of 
the said bankrupt's real property to Jf. B. and 
C. £>. assignees duly chosen under the said com- 
mission. 

JOHN NARES. 
EDW. CHRISTIAN. 

FRANCIS VESEY. 



The bargain and sale must be enrolled within six lunar 
months after the execution. See 2 vol. 168. 

If this is omitted to be done, the deed cannot be re- 
executed, the expense of a new bargain and sale entirely 
must be incurred. 

One of the commissioners, who have executed the 
deed, must take it to a Master in Chancery at the public 
office, to the Court of King's Bench, Common Pleas, 
or the Court of Exchequer, or to one of the Judges; 
and he must before them acknowledge his execution of 
the deed, for which he is allowed fron^ the bankrupt's 
estate 105. 6d. 

It is then enrolled or entered of record in the respective 
court at Westminster. 

Mr. Green, in his Bankrupt Law, has given a very 

M2 
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minute account how this is done in each court; and that 
prolix account is copied into all the tx)oksof precedentir 
but as the officers of the courts will readily inform the 
inexperienced practiser what is to be done and paid, I 
do not think it necessary to insert it. 

It has been the practice, in consequence of the opinicm 
of Lord Hardwicke^ not to include copyholds in the bar- 
gain and sale to the assignees. But in 1 vol. p. 256, I 
trust I have demonstrated that that was an error in that 
great man, and that no purchaser of a copyhold under a 
commission of bankrupt, can have a complete title but 
by the conveyance of the commissioners to the assignees, 
and by their admittance and regular surrender to the 
purchaser. 

It is not required by the statute that all the real pro- 
perty should be included in the provisional bargain and 
sale; and copyholds cannot be affected by an extent. 

In the bargain and sale by the commissioners, a parti* 
cular description of the fr^abold or copyhold estate is not 
necessary, a general description is sufficient, as, of all the 
freehold or copyhold |nes9uages, lands, &c., lying in the 
county of Middicsejf, or elsewhere. 



BILL OF COSTS. 

At tbe beginning of the law of bankruptcy^ every cre- 
ditor who proved 9 debt contributed to the expence of 
the commissipa in proportion to the sum he proved. 

But by the 5 Geo. IL c. 30. s. 25. contribution waif 
put an end to; and the petitioning creditor is now 
Qbliged to sue out and prosecute tHe commission at bis 
own expence till the assignees are chosen; and the com^ 
xniasionera at the meeting, at which th« assignee or assign 
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nees are chosen, shall ascertain the coste, including the 
expeoces of thai day ; and shall order the assignees to 
pay the petitioDiog ereditor the afuount of the costs s& 
ascertained by the cooiinissionerg oirt €>f the first monies 
they shall receive under the coovmissioo. 

If the commissioners allow what the assignees may 
think UAreasonabley they i»ay petition the Chancellor 
thai; the bill may be taxed by a Master in Chancery ; or 
any of the creditors may present such a petition* 
I Tol. 248« 

Or if the assignees object to a particular charge oiily« 
the assignees, may petition that ii may* be struck out €»0 
tbebUL 

Or the petitioning creditor may petition the Cbancelbf 
that be will order a particular sun> to be paid as travtri« 
lingexpences to a country cooHnissioner ; but in tbtl 
caoe be would dismiss the petition. 

Locd Eldom has frequently decided^ that he can aitow 
country coromisaioners no mone (ban the fees allowed by 
the statute. 1 vol. 247. 2 vol. 424. 

Tbere ia no part of the bankrupt practice in which 
ftbare is so great a variance a» in taxing the solicitor's biU 
fay commissioners of bankrupt. 

Tbe charges in this bill ought never to be increased, 
except by the direction or approbation of the Chancellor^ 
and by the increase of stamps. 

Solicitors are not allowed 6s» Sd* and 13s. 4d. in prose- 
cuting a commission as they are for other law business, 
because they receive £u for suing out the commission^ 
and j£U as often as the commissionei's receive £l. 

This alone v^rould perhaps afford a trifling, profit, but 
the commission may lead to much beneficial business ia 

law and equity. 
The differeiue in miMmig out bills by solicitors is so 
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great, that the commissioners are obliged to take off a 
large ^um from one, and to add something to another, 
where the circumstances have been the same. 

The commissioners ought always to add any item 
which the solicitor has omitted, and which ought to be 
allowed. 

It is now the general practice to insert a sum, some* 
times a considerable one, for obtaining evidence and ex* 
amining witnesses to support the commission* 

That formerly was never included in the bill. The 
petitioning creditor ought not to sue out the coniroission 
till he is possessed of that evidence, viz. of the trading 
and act of bankruptcy; and if he has employed a solici- 
tor for the purpose, he ought to pay him at his own 
expence. It is not a charge which he ought to throw 
upon the other creditors. 

This sometimes may be so large as to make it worth 
while for the parties to take the opinion of the Chan* 
ceilor, either when it has been allowed or disallowed by 
the commissioners. 

The following bill will contain the ordinary costs, in- 
cluding the choice of assignees; but extraordinary 
charges, and what the petitioning creditor is obliged to 
pay, are always allowed, as the expences of witnesses 
who are brought from a distance: — 

Solicitor's BilL 

£• s. d. 
Attending petitioning creditor, taking instructions 

for commission • •«.«.••• 13 4 

Drawing affidavit of debt ^ 6 

Duty and oath 5 8 



Carried forward 15 



mi of Costs. 1«7 

Brought forward 15 
Attending seurching if any previous docket struck, 

and paid «» •..« -.•• 7 8 

Paid for commission (see the office bill) . • - • • 10 11 6 

Fee on suing out commission • «« 10 

Paid the commissioners on opening commission! . • «. 3 

Solicitor's fee 1 

Paid witnesses their travelling expences 

Drawing provisional assignment (>f biinkrupt's effects 

to the messenger « • 2 

Ingrossing two parts «^ • . 2 

Paid for parchment and duty «•-..« ^-« 3 10 

Paid the commissioners executing the same • • •• 3 

Solicitor's fee thereon 1 6 

Paid the commissioners' first sitting at GuildhalL. ..300 

Solicitor's fee 10 

Paid the commissioners^ second sitting ,. 3 

Solicitor's fee 1 "0 

Drawing assignment of bankrupt's effects from the 

commissioners to the assignees * •.•... 2 10 

Ingrossing two parts thereof. . . . •- 2 10 

Paid for parchment and duty • 5 10 

Commissioners' fees executing same • 3 

Solicitor's fee 10 

Drawing bargain and sale of bankrupt's real pro- 
perty 2 

Ingrossing two parts thereof •• 2 

Paid for parchment and duty 3 10 

Commissioners executing same • 3 

Solicitor's fee 10 

Letters, porters and postages 10 



63 4 2 



* Hut ig only £2^ when there has not been a Provisional Assignment. 
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Memorandum of having taxed the Bill. 

We, whose names are hereunto subacribed, being 
the major part of the commissioners named and 
authorised in and by a comiiiission of bankrupt 
awarded and issued and now in prosecution 
against F, F. having inspected the above bill of 
charges and disbursements, do tax and ascertain 
the same at the sum of £64, 2d. ; and we do 
hereby direct and order the assignees of the 
estate and effects of the said bankrupt to pay the 
said sum of £64, 2d. out of the first monies or 
effects of the said bankrupt that shall be got in 
and received under the said commission* 



Office Bill for the Commission. 

Cofiimifision against 

A.B. 

£• s, d. 

Commission and Hanaper fee 5 2 8 

Private seal .•• 2 2 6 

7 5 2 

Toion Commission, private seal. 

Search for docket. • . . . • 1 

Bond) and duty » 1 7 0. 

Petition, and duty 13 4 

nat, answering petition and filing affidavit 1 2 

Fee on private seal • 10 



'■ ■" 'iW 



3 4 4 
Box 2 



3 6 4 



Carried forward 10 11 6 



BiUofCoUs. ]ti» 



£. $. d. 

Brought forward 10 11 6 

Messenger 



2 2 



12 13 6 



When the Chancellor is in the country, the messenger 
wlio* carries down tliQ CQrami99iQMS> allowed £2 3s. for 
each coiiinxui9iAn« 



Messenger'^ Bill, 

Tbe messenger's bill ought to be the same as has been 
allowed for many years back,, except the increased 
charges which he is obliged to pay. 

The commisvsiooers ought, not to incr^iiuie tba charges 
-without the s^uthority of tbe Great SkaL 



The Commission against Messr9. A. B. 

and C: IX 

To Henry Page^ 
Messenger. 

1814, £. s. d. 

Nov. Attending th« commissioners touching time 

5th. to open new commission ••« Q 4 S 

Summoning and attending the commis- 
sioners to Baptist Coffee Hous^ to open 

new commission 10 

Paid room at same • 10 

Executing a provisional assignment. • • . 9 8 

Carried fbHirard 1 14 4 
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Brought forward 1 14 4 
Warrant of seizure, preparing same, summons 
for the bankrupt to surrender, and dupli- 
cate thereof 16 6 

Executing warrant of seizure at the bank- 
rupt's dwelling 13 4 

Executing warrant of seizure at the ware- 
house 13 4 

SuVnmoning the bankrupts (58. each] 10 

Advertisement in Gazette. •••......•••.••• 18 6 

A Gazette to file with proceedings 4 6 

Fee at the Gazette Office, opened and sent 

very late for insertion 7 

Inventory of the stock, &c. in i^/J^rman^ry.* 2 2 

Inventory of the household furniture, &c 110 

Stamps for inventory 1 1 

12th, Summoning and attending the commissioners 

to Gut'/ifAa//, and paid room to first sitting... 9 8 

10th. Same to second sitting, and paid room 9 8 

Executing the assignment, &c • . 8 

Messenger in possession fifteen days, 58. . • . • . 3 15 
Seven days at the warehouse in Alderman^ 

bury •••• 115 



17 1 6 



At Guildhall^ 
London. 

We have perused and allowed the above bill at the 
sum of £17 Is. 6d. and direct the assignees to 
pay the same. 

EDW. CHRISTIAN- 
ROBERT CAPPER. 
FRANCIS VESEY. 
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For every meeting at Guildhall there is paid 3s. to the 
Hall-keeper, for the use of the city of London. That 
from all the meetings in the course of a year raises a 
sum of S or £900. 

For which such poor accommodation is provided, that 
it is highly discreditable to the city of London, and ex- 
tremely injurious to the administration of public justice. 

There being fourteen lists of commissioners, who are 
all frequently sitting at the same time, several lists are 
obliged in consequence to sit together in the same room. 

This produces such confusion, that the crowds round 
the tables resemble more the rabble round the stalls at 
Smithfieldy than an assemblage of persons interested in 
the decent and orderly administration of justice. 

Yet more property is probably disposed of in the 
course of a year by commissioners of bankrupts, than 
by all the courts in WeUminster Hall; even that which 
immediately passes through the hands of the Chancellor 
in bankruptcy must previously be conveyed by the com- 
missioners. 

The respectability of the appearance in the adminis- 
tration of justice, contributes greatly to the advancement 
and furtherance of it. 

' The attention of the city of London Is now engaged 
in preparing courts suitable to the dignity of the two 
Chief Justices; and when that object is secured, the 
committee for the improvement of the public buildings 
bas been pleased to intimate, that they will consider how 
they can procure better accommodation for the commis- 
sioners of bankrupts. 

I have suggested to them, that if they could prepare 
with proper furniture one good room for each list, viz. 
fourteen rooms, we could easily raise from the bank- 
rupt's estates, what would not be sensibly felt, <£100 a 
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y.^r for ffieb foam^ ov whatevei 9t\xm might be thought 
nece»8ary for the interest of the money, and the repara* 
tion of the rooms. 

ir each list was accommodated with a stparate room» 
the business might be conducted with quietness and de- 
corum, and in s manner calculated to detect and deter 
those shameful frauds and conspiracies which are now 
frequently practised under commissions of bankrupt.* 

* An extraordinary Fraud detected. 

The following instance of fraud lately occurred within my 
own experience : 

A gveat crowd' was- collected round the table of t^e emmnis* 
sioners, and many persons appeared re<(uesting to prof>e debts 
upon notes and acceptances given by the bankrupt for consii* 
derable sums. I began to ask what was the consideratioiv of 
these notes, and receiving answers to create my suspicion, I en- 
couraged twelve or more to present their notes or bills. I then 
told them tWat^wie should take good care of their notes ttB the 
UBXt meeting ; and if, upon inquiry, they were fbund; to be just 
debts, they should then be proved, and the holders of the notes 
should have all the rights of honest creditors : not one of them 
was ever seen afterwards. All the notes or bills are still in the 
handk of the solicitor. This led to an investigation, and it 
was discovered that two men, Birch and Dowmng^ were tiie 
principal actors in an infamous plot, which was this, viz. ^lat 
they should, procure a number of other persons, whom they 
and the. bankrupt were to treat with a good dinner aud a pound 
note e£uch ; and the bankrupt was to give every one his note oc 
acceptance for a large sum, and they were instructed how to 
prove them before the commissioners ; they were then to out- 
vtsrte- the honest creditors in the choice of the assignees, and* 
a&erwands to sign the bankrupt's c»lificate* The bankraft 
would thus he discharged from his debts,, and they would 
divide all his property amongst them.. 

Birch and Downing were indicted for a conspiracy at ths 
Oid Bailey y and after a trial of sixteen hours were found 
guilty : they were sentenced by the court to be imprisoned two 
ymm^9JkA to- stand in the pillory twieo before GuHihaU^ 
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I am proud to sav, that this scheme of laine has been 
laid before a committee of the corporation of the city of 
London, aod has been honoured by their approbation ; 
and I have been encouraged to expect, that when other 
important building iconcems are pneviouBly disposed of, 
some plan of this kind will be carried into effect. 

I thus publicly mention it, that every gentleman inte- 
rested in it may have an opportunity of suggesting some 
improvement. 



THIRD MEETING at GUILDHALL, or THIRD 
PUBLIC MEETING in the COUNTRY. 

This meeting is appointed by the statute the 5 Geo. 11. 
e. 30. s. H. for the purpose of taking the bankrupt's sur- 
render and examination ; and thi« being the last day so 
appointed, it is generally called his last examination. 
1 vol. 189. 

Debts may be proved at every public meeting at GuUd' 
Aatt, though directed to be proved by the statute only at 
the choice of assignees, and when a dividend is ordered. 

If the bankrupt has not surrendered himself at any 
former meeting, the commissioners must sign tbe memo* 
raodum upon the back of his summons. See ante. 

If he finishes his examination on^ this day, this will 
protect him from arrest till twelve o'clock at night. 
1 vol. 130. 

Or till the end of the day, to which the time is 
enlarged or adjourned. 

And it would, no doubt, protect him still farther if 
he came from the country, as from York, or Newcastle, 
for a reasonable time till he could return to his home. 

JBvery foreigner^ who has traded to or in England, and 
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who has committed an act of bankruptcy in England, 
may be made a bankrupt. 2 vol. 26. 

If be does not speak or understand English, a person 
must be sworn to interpret, who can speak both his 
language and English, and who can readily explain to 
bim the written examination, the oath, and the ques- 
tions of the commissioners, and who can translate his 
answers to the commissioners. 

The interpreter must be sworn, and must Qign the 
following deposition : — 

The Interpreter's Deposition. 

At, &c« 
A* JB., of, &c. being sworn and examined, on the 
day and year, and at the place above mentioned^ 
before the major part of the commissioners, named 
and authorized in and by a commission of bank- 
rqpt awarded and issued, and now in prosecution 
against Francis Fairfax, of, &c. upon his oath 
saith, that he bath faithfully and truly, according 
to the best of this examinant's skill and know- 
ledge,, interpreted the oath administered by the 
said commissioners to the said bankrupt And 
this examinant further saith, that he bath faith* 
fully and truly, according to the best of this ex- 
aminant's skill and knowledge, interpreted to the 
said bankrupt his last examination hereunto an- 
nexed. 

J.B. 



If the bankrupt is in custody at the time when his 
last examination is fixed, or on the day to which the 
time is enlarged or adjourned, even if he is in execution, 
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then by the 49 Geo. 3, c. 12, s. 13, he may be brought 
before the commissioners by the following warrant. See 
I vol. 133. 

Commissioners^ Warrant to the Keeper of the King's Bench 
Prison, to bring the Bankrupt before them to be ex- 
amined. 

Whereas a commission of bankrupt hath been 
awarded and issued against Francis Fairfax^ of, 
&c, directed to us whose names are hereunto sub- 
scribed, and to the other commissioners in the 
said commission named ; and he being declared 
bankrupt, and the 2d day of December next 
being the last of the days appointed in the London 
Gazette for the said Francis Fairfax to surrender 
himself to the said commissioners; and we being 
informed that the said Francis Fairfax is in your 
custody : these are therefore to desire you to bring 
the body of the said Francis Fairfax before us at 
Guildhall, in the city of London, on Saturday 
next, being the second day of December, at twelve 
o'clock in tlie forenoon, in order to be examined 
by us pursuant to the act or acts of parliament 
made and now in force concerning bankrupts; 
and this shall be your sufficient warrant* Given 
under our hands, this 27th day of November, 
1815. 

ROBERT CAPPER. 

ROBERT TALBOT. 

FRANCIS VESEY. 
To the marshal of the 
King's Bench prison, 
or to his deputy there. 
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When the bankrupt is abroad, or if three of the com', 
missioners cannot attend the third meeting, the Chan- 
cellor, upon the petition of the bankrupt, or of the 
assignees, will order the time to be enlarged for forty- 
nine days. See Petitiohs. 

This order is to be made six days at the least before 
the end of the first forty-two days, 1 vol. 137, 

Within tliese six days, upon special circumstances 
proved by an affidavit, the Chancellor will enlarge the 
tkne upon motion, just as he will order a future day if 
the surrender is not duly made on the forty-second day. 

Lord EldoH has said, that his order in these cases has 
no other effect than as an authority to the commis* 
sioners to take the examination. 1 vol. 127. 



rtMrf-^h 



Jftmortmcftim Mart ^t Tiiht for tlie Bduhrupfi Surrender 

VDa% enhtrged. 

At, &c. 
Be it remembered. That this being the day appointed, 
pursuant to notice in the London Crazette, for 
Francis Fairfax, of, &c. the person against whom 
the commission of bankrupt, now in prosecution, 
is awarded and issued, to surrender himself, and 
to make a full disclosure and discovery of his 
estate and effects, and to finish his examination 
under the said commission; we, whose names 
are hereunto subscribed, being the major part of 
the commissioners in and by the said commission 
named and authorized, met the day and year, and 
at the place above mentioned, pursuant to such 
notice ; at which time a petition from the said 
bankrupt (or from the assignees in behalf of the 
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said bankrupt,) preferred to the Right Honourable 
the Lord High Chj\ncellor oi Great Britain^ pray- 
ing that the said bankrupt's time for surrendering 
himself, and making a full disclosure and disco- 
very of his estate and effects, and to finish his 
examination, might be enlarged (or further en- 
larged) for the space of days, to be com- 
puted from this day of instant, 
with his Lordship's order thereon for that purpose, 
bearing date the day of 

last, was produced co (or served on) 
us the said commissioners, we the said commis- 
6ioners do therefore defer taking such examina- 
tion till the said day of next, 
and we do hereby accordingly adjourn to that day, 
at this place, at o'clock in the forenoon 
of the same dsiy, for that purpose. 

JOHN NARES, 
EDW, eHRISTIAN, 
ROBERT CAPPER. 



II the bankrupt has not given in a statemet^t of his 
aoeounts in lime to be examined by the assignees before 
Ihi9 meeting, or if they or any of the creditors wish that 
tlie examination fihould beadjourned to a future day, to 
give them more time for inquiry into the truth of the 
bttnlinipt's statement, or that he should come prepared 
with a nK>re satisfactory account, or for aoy good reason 
of that kind, the commissioners ought to adjourn the 
examination. 

In the case of partners, one or more may be allowed 
to pass their last examination, and the examination pf 
the others may be adjourned. It is the constant practice. 

Vol. IIL N 
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The following meirjorandum must be entered u|x>n 
the proceedings: 

Memorandum of the Adjournment of the Bankrupts last 

Examiuaiion. 

At. &c. 
Memorandum. 
That this being the day a|>pointed pursuant to no- 

tice in the London Gazette^ for A. B.y of, &c. the 
person against whom the commission of bankrupt 
now in prosecutiorv is awarded and issued, to sur- 
render himself, and to make a fuH disclosure and 
discovery of his estate and etiects, and to finish 
his examination under the said commfasion, we 
whose names are hereunto subscribed, being the 
major part of the commissioners i» and by the said 
commission named and authorized, met the day 
aBd year and at the place above mentioned, pur- 
suant to such notice, at which time the said 
bankrupt appeared, and submitted himself^ and 
was examined by us, touching his estate and 
effects; but the said bankrupt not being able 
satisfactorily t^ answer all such questions as we 
have put to him, touching bis estate. and effects, 
withou^t a further i-nvestigation of bis books and 
papers, we do therefore adjourn the said bank- 
rupt's last examination until the day of 
^ this place, at o'clock in the 

forenoon of the said day. 

JOHN NARES. 

ROBERT TALBOT. 
FRANCIS VESEY. 
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In the case of the Durham bank, in which I was one 
of the commissioners, the time was enlarged by the 
Chancellor from the forty-second day for three weeks, 
from the importance of the case, and because the six 
partners were waiting in town, we held within the three 
weeks several adjourned meetings to receive the proof of 
debts, and to take the examination of the bankrupts; so 
that at the end of the three weeks the business was 
nearly finished. 

It is not an uncommon practice to examine the bank- 
rupt in private; but where I have thought it expedient 
to do it, or consent to it, I have always directed, that 
the examination taken down should be read publicly on 
the forty-second day, otherwise, the object of the exa- 
mination in public and th€ intention of the legislature 
would be counteracted. 

In taking the bankrupt'!; last exanaination, or in the 
choice of assignees, or in ordiehng a dividend, or upon 
any other public occasion, the commissioners, when they 
see it necessary, may adjourn till the next day, or any 
other convenient day ; if a Gazette day intervenes it will 
be proper to advertise the adjournment, but the adver** 
tisement is not necessary to give validity to what is done 
on the adjourned day, if notice of the adjournment is 
given to all present, and if it is more convenient not to 
adjourn over a Gazette day. 

If the bankrupt does not surrender at the time adver- 
tised in the Gazette, it used to be the practice for the 
commissioners to wait at Guildhall till twelve o'clock at 
night. 

But the present practice is for the commissioners to 
wait one hour at the least, and till they have finished all 
other business before them. 

They then order the messenger to stay in the room, 

M o 
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with whom they le^ve a direction where ^each may be 
found in case the bankrupt appears* 

And they assemble again before twelve o'clock, when 
if he has not appeared they order the following procla« 
mation to be made : 

The Proclamation. 

Francii Fairfax, Francis Fairfax^ Francis Fairfax, 
come and surrender yourself forthwith to John 
Narei, Robert Talbot, and FroHteis Fesey, Esquires, 
bis Majesty's acting corpmissioners named and 
authorised in and by a commission of bankrupt 
awarded and issoec}* and now in prosecutioa 
aigiunst you the said Francis Fairfax, the said 
Gommissioners being now present in GuiUkaU, 
London, ready to take your surrender ; and this 
you ar^ not in %ny wise to omitf on pain of daath» 
the puniiBfam^nt by the statute ojuetde and now in 
fmoftvomi^nmi bankrupts^ in that case on you 
X\» mi frww Fairfax Xo be inflicltcd. 



The bankrupt not having appeared, the commissioners 
sign the following memorandum : 

..." i 

MemofUisdum when the Bankrupt does not appear at aU. 

9ei( remembered, that we whose n^mes are here- 
imto f tibicribed^ bein^ the majpr part of the com* 
missioners named and authorized in and by ft 
commiaiioo of bankrupt awar4ed and isaMQd9 Bnd 
now in proseQution against Francis FMrfax, of, 
fro met together the day and year, and ^ the 
ptape aboye-n^entioned, pursuant to notice in the 
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London Gazette^ for the said bankrupt to sur- 
render himself to the major part of the commis* 
sioners, in and by the said commission named and 
authorized^ and to mak« a full disclosure and dis- 
covery of all his estate and efiects, fit which time 
and place the said Francis Fairfax did not sur- 
reader himself, according to an act of parliament 
passed in the fifth year of the reign of his late 
Miyesty King George the Second, intituled, ** An 
Act to prevent the oomoiittiug ot FrMids by 
Bankrupts;" alttn^ugh we attended in expecta* 
tion of such surrender till past twelw o'clock at 
night, and altbougb tlie said baakrupt was warned 
by proclamation, to surrender himself. 

ROBERT CAPPER. 

ROBERT TALBOT. 

FRANCIS VESEY. 



When the assignees and creditors are ail satisfied with 
the bankrupt's accounts, the bankrupt signs the follow- 
iag form, which is called bis last examination. 

He is sworn, and is asked whether the name sub- 
8cri|)ed is his name and band-writing, and whether that 
paper contains a fuU and true account, and disclosure, 

and discovery of all his estate and effects; lAid whether 

• • • • . 

he has delivered up all his property of every kind to his 
assignees. ' _ 

And he may be properly warned, that if Imi conceals 
property to the amount of £20, be is a capital felon; 
and also, if he wilfully conceals any of his Vooks. 

If he conceals to the amount of \^10, bV certificate 
will be void; or to any amount he will be gtitlty of the 
crime of perjury. 



-N-. 
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The form of the Baiikrupd last Examinaiion. 

At, &c. 
Francis Fairfax, late of,*&c. itierchaDt, the person 
against whom the commission of bankrupt now 
in prosecution is awarded and issued, being come 
before the major part of the commissioners in 
and by thesaid commission named and authorized, 
in order to make a full discovery and disclosure of 
his estate and effects, pursuant to notice in the 
London Gazette for that purpose given, and being 
sworn and examined the day and year and at the 
place aboVesaid, upon bis oath saith, that the 
several books following, that is to say, &c. seve* 
rally marked with the letters A. B. 8^c. and 
which are now produced and delivered up by this 
exam i nan t, togetlier with the goods and things 
seized by and under the said commission, and the 
books, papers, and writings, securities for money, 
goods, and effects, delivered up by this examinant 
to the a.ssignees chosen under the said commis- 
sion, together also with a gold watch and £ 
in money, do contain and are a full and true dis- 
closvire and discovery of all this cxaminant's 
estate and effects, both real and personal, and how 
and in what manner, to uhom and upon what consi* 
deration, and at what time or times, he hath disposed 
of, assigned, or transferred any of his goods, wares, 
merchandizes, money, or other estate and effects, and 
all books, papers, and writings relating thereto, of 
which he was possessed, or in or to which he was any 
ways interested or entitled, or which any person or 
persons had or hath, or hate had in trust Jar him, or 
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to hi$ use, at any time before or a fur the issuing of 
the said commission * or w hereby this examinani 
or bis family batb or may have or expect any 
profit, possiliility of profit, benefit, or advantage 
M'hatsoever, '(except only such part of bis estate 
and effects as have been really nnd iona ^de he^ 
fore sold and disposed of In the way of his trade 
and dealings, and except such sums of money as 
have been laid out in the ordinary expense of 
himself and family.) And this examinant fur^ 
ther ^aitb, that at the time of this his examina- 
tion be has delivered up to the said commissioners 
in the said commission named, or the major part 
of them, or unto the assignees chosen under the 
said commission, all such part of bis goods, 
wares, merchandizes, money, estate, and efiects, 
and all books, papers, and writings relating there- 
to, as are now in his custody, possession, or 
{>ower, his necessary wearing ap^pare), and the 
necessary wearing apparel of his wife and children, 
only excepted. And this examinant saith, that 
he hath not removed, concealed, or embezzled any 
part of his estate, real or personal, nor any books 
of accounts, papers, or writings relating thereto, 
with an Intent to defraud his creditors. 

FRANCIS FAIRFAX. 



At the stationers may now be had priHted forms of 
what is called the Balance Sheet. 



* The parts in Italics used to be inserted in this form ; but 
m the printed forms now used in Londim, they are omitteiL 
They d9 not seem to be neuessary^ 
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But without the assistance of any of these forms, 
which sometimes tend only to puzsle and perplex, I 
have stated in the 1st vol. S£5, that the proper examina- 
tion of a bankrupt, whenever it is requeiftted by a credi- 
.tor« as thought necessary by the commissioners, is to 
this effect: ** What was the amount of your capital or pro* 
perty when you began trade, after payment of your then 
existing debts ?'* — '* What were tlie annual pro6t8of your 
trade, if any ?" — ** How many years have you been in 
trade?" — ** What is the amount of your present debts?'* 
For these are evidence of so much property received by the 
bankrupt, losses excepted by accommodation or surety- > 
ship; from the sum of these subtract the amount of the 
existing property, and the diiference is the amount of 
the waste or consumption of property during the tmie 
he has been in trade, and the deficiency the bankrupt 
mvtst account for by annual expenditure, losses, &c. 

From the ^^um total of the capital, profits, and exist- 
ing debts of the bankrupt, must be deducted the amount 
of the existing property, viz. effects in the hands of the 
assignees, and debts to be recovered by them ; the sunj of 
the annual expences of the bankrupt, losses, existing 
debts of the bankrupt by accommodation and surety- 
ship, and all other unproductive debts, if not included 
under expences and losses, and if this sum is not equal 
to the other sum, the difference is unaccounted for. All 
this may be done either in one sheet or several sheets, 
according to the magnitude of the concern. 

For whatever property has come into the hands of the 
bankrupt, he must state how he has disposed of it, or it 
will aiford a presumption, that it k sttHiahts p o ssessi oD, 
and that he is concealing it from liis creditors. 

But however improvidently and extravagantly be m^ 
have consumed or squan<}ered it away, the commis- 
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sioners have no power to commit him or imprisfon him 
ty way of punishment. I vol. 103. 

They can only commit him to prison when they dis- 
believe his answer, or till he returns a satisfactory an- 
swer to «ome question, which must be stated in the 
eomniitment. 

At ine last examination the commissioners inquire if 
the HKSi^ees or any of the creditors wish to a^k the 
bankrupt any questions, 

. The questions which they ask, if they are proper ques- 
tions, are, in iact^ the questions of the commissioners* 
and which they will compel a satisfactory answer to by 
commttfnent. 

The assignees sometimes employ counsel to examine 
the bankrupt ; the commissioners have only then to pro- 
tect the bankrupt from improper questions, and to com- 
pel him to give an answer to every proper qua^on. 

Though the bankrupt swears positively and fully in 
his answer to the question, yet the commissioners may 
commit him if they think it incredible. 1 vol. 193. i 



COMMITMENT. 

In the introductory part of the commitment thedayit 
for the surrender and examination of the bankrupt must 
foe stated, and then the times to which the examination 
bas been enlarged or adjourned, as will appear upon the 
proceedings. 

The question and the answer must then be clearly and 
distinctly stated . 

In Perrotfi case, the question and answer were as 
follows; — 

^ As you do admit/that upon the state of your account, 
k appean, that after f ivitig you credit for all aums of 
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money paid by you, and making you a debtor for al 
pfoods sold and delivered to you from your itfst entering 
into trade to the time of your bankruptcy, it appears, 
that there 1$ a deficiency of the 8um,of £13,515 ; give a 
true and particular account what. is become of the same, 
and how and what manner you have applied and dig* 
posed thereof?" To which question so put by us, as afore- 
said, the said Joha Perrott did wilfully and obstinately 
refuse to give any other than the following general an- 
swer: (that is to say) *' That on goods sold this last 
year I have lost upwards of £2000 ; and by mournings 
I lost upwards of £lOOO; and that for nine or ten years 
I have (I am sorry to say it,) been extremely extrava- 
gant, and spent large sums of money. John Perrott 
*^ Which answer of the said John Perrott not being satis- 
factory to us the said commissioners, these are therefore 
to will, &C." 



Commitment of the Bankrupt for not answering Questions 
on his last Examination to the Satisfaction of the Com^ 
missioners. 

At, &c- 
Whereas his Majesty's commission under the Great 
Seal of the united kingdom of Great Britain and 
Ireland^ grounded upon the several statutes made 
and now in force concerning bankrupts, or some 
or one of them, bearing date at Westminster^ the 
in the year of his present Majesty's 

reign, is awarded and issued against 
of merchant, dealer, and 

chapman, directed to or 

any four or three of them. And whereas the said 
commissioners in the said commission named, or 
th^ mijor.. part of them, shaving first respectively 
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taken the oath appointed by an act of parliament 
passed in the fifth year of the reign of his late 
Majesty King George the Second, intituled, " An 
Act to prevent the committing of Frauds by 
Bankrupts," for commissioners of bankrupts to 
take before they act as commi>sioners in the exe- 
cution of the powers or authorities given and 
granted by the said act or acts of parliament now 
in force concerning bankrupts, and having begun 
to put the said commission into execution, upon 
due examination of witnesses, and other good 
proofs upon oath before them had and taken, did 
find that the said before the date 

and suing forth of the said commission, did be* 
come bankrupt, within the true intent and mean- 
ing of some or one of the statutes made and now 
in force concerning bankrupts; and did adjudge 
and declare the said a bankrupt 

accordingly. And whereas the major part of the 
said commissioners did cause notice to be given 
in the London Gazette of the 
last past, that the said was 

thereby required to surrender himself to the said 
commissioners in the said commission named, or 
the major part of them, on the 
and on the last past, and on this 

at of the clock in the 

forenoon on each of the said days, at GuHdhall, 
London, and make a full disclosure and discovery 
of his estate and effects. And whereas the said 

did, on the s^id 
last, surrender himself to the major part of the 
commissioners in the said commission named and 
authorized, but being sworn and examined, said, 
that he was not then prepared to make a full dis- 



closure and discovery of his estate and effects, 
but prayed time for the doing thereof, which was 
granted to him until the then next meeting. And 
whereas the said did, on the 

being the then next meeting, 
again surrender himself to the major part of the 
commissioners in the said commission named and 
authorized, and being again sworn and examined 
said, that be was not then prepared to make a 
full disclosure and discovery of bis eatate and 
effects, but prayed further time for the doing 
thereof, which was granted to him until this 

• And whereas the said 

did on this again 

surrender himself to us the major part of the said 
commissioners in the said commission named and 
authorized, in order to finish bis examination, and 
to make a full disclosure and discovery of his 
estate and effects, and being then and there duly 
sworn and required by us to make such disclosure 
and discovery; and we the said commissioners 
having, before we proceeded to act under and by 
virtue of the said commission, taken the oath 
appoiuted by an act of parliament passed in the 
fifth year of the reign of his late M^esty King 
George the Second, for commissioners of bank- 
rupts to take before they act as commissioners in 
the execution of the power or authorities given 
and granted by the said act or acts of parliament 
now in force concerning bankrupts, did cause the 
following question to be propounded to him the 
said that is to say : 

? To which 
question so put by us as aforesaid, the said 

refused to give any answer (or an; 
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other than the foUowiug answer, that is to say : 

which answer 
of the said not being satisfactory 

to us the said commissioners) : These are there* 
fore to will, require, and authorize you imme- 
diately upon receipt hereof, to take into your cus* 
tody the body of the said and 

him safely convey to his Majesty's prison of 
Newgate^ and him there to deliver to the keeper 
of the said prison, who is hereby required and 
authorized, by virtue of the commission and sta- 
tutes aforesaid, to receive the said 
into hit custody, and him safely to keep and de- 
tun without bail or main-prize, until such time 
as be shall submit himself to us the said commis- 
sionerSf or the major part of the commissioners by 
the said commission named and authorized, and 
full answer mak« to our or their satisfiiction to 
the questioM ao put to him by us aa aforesaid. 
And Smt 8o4aiog this shall be your sufficient war- 
rant. Crjven onderour bands and aeals^ at Guild* 
Ml, m the city of London^ this day of 

in tb« jfear of our Lord 

JOHN NARES, (L.S,) 

EDW. CHRISTIAN. (L.S.) 
ROBT. CAPPER, (L- S.) 

To Henry Page, wr mes* 
miger, or 

bis assistant, and to J. 4* 
Newman, keeper of his 
Majesty's prison of 
Ne^g/ati, or to his de- 
puty there. 
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If the bankrupt is to be committed to the Fleets the 
warrant is directed to the Keeper or Warden of his 
Majesty's prison of the Fleet, in the city of London, or 
bis deputy or deputies. 

If the last examination has been enlarged by the Lord 
Chancellor's order» the form may be thus: 

(Recite the istuing of tfie commission, aM proceedings 
to the declaration of bankruptcy, as in the former 
precedent) And whereas the major part of the said 
commissioners did cause notice to be given in the 
London Gazette of the last past, 

that the said was thereby required 

to surrender himself to the said cbmmi^ioners in 
the said commission named, or the iUajor part of 
them, on the and on the 

last past, and on the* 
last, at of the clodk ill the forenoon, on 

each of the said days, at Guildhall, London, and 
make a full disclosure and discovery of his estate 
and effects. And whereas the s^id' 
before the said last, caused the* 

major part of the commissioners in the said com- 
mission named and authorized, to be duly served 
with an order of the Right Honourable John, 
Lord Eldon, Lord High Chancellor of Great 
Britain, dated the day of for 

enlarging the time of the said' 
for disclosing and discovering his estate, and 
finishing his examination, for the spac^ of forty- 
nine days, to be computed from the said 

And whereas the said 
attended us on this day in pursuance of ttie said 
order, in order to finish his examination, ' and to 
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make a full disclosure and discovery of Ills estate 
and effects, and being then and there duly sworn, 
&c. (as before.) 



Commitment upon an adjourned Examination. 

And whereas the major part of the said commis- 
sioners did cause notice to be given in the liondon 
Gazette of the last past, that the 

said was thereby required to 

surrender himself to the said commissioners in 
the said commission named^ or the major part of 
them, on the said and on the 

last past, and on the said 

at of the clock in the 

forenoon on each of the said days, at Guildhall^ 

London^ and make a full disclosure and discovery 

of his estate and effects. And whereas the said 

did on the said 
last surrender himself to the major part of the 
said commissioners in the said commission named 
and authorized, in order to finish bis examination, 
and to make a full disclosure and discovery of his 
estate and effects; and being then and there duly 
sworn, and required by the msyor part of the said 
commissioners, to make such disclosure and dis- 
covery, he the said was not able 
to give full and satisfactory answers to the several 
questions then and there put to him by the m^jor 
part of the said commissioners touching his estate 
and effects, and thereupon, at the request of the 
creditors of the said • then and 
there present, and also at the request of the said 
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the oiajor part of the said com- 
missioners did adjourn the last examination of the 
said until this day at 

o'clock in the forenoon, at tiie Guildhall of the 
said city of London. And whereas the said 

attended us at the Guildhall afore- 
said, on this day, in pursuance of the said ad- 
journment» in order to finish bis exam ixtation, and 
to make a full disclosure and discovery of his 
estate and effects, and being then aud there duly 
sworn, &c. (as before.) 



T » l> 



The commissioners may commit to any poMie prison 
tb€y shall think fit. 1 vol. 178. 

That must be within a reasonable distance from the 
place of examination. 

The bankrupt may be set at liberty if the commit- 
ment is illegal, or the answer is thought satiafSKtoryf jby a 
HabeoM C&rpnu granted by the Chauceltor, by any of the 
courts at Westminster, or by any of the twelve Judges 
during the vacation. 1 vol. 193. 

If the bankrupt is willing to give any ftillef or more 
satisftetory account, he must give notice to the commis- 
sioners, who must send for him by a wairant to the fol- 
lowing effbct, directed to the gaoler:-^ 

Commissioner^ Warrant to the Keeper of a Prison, to brifig 
the Bankrupt before them to be further examined. 

Wber^aa a commissioQ of bankrupt Mtb been 
^warded and issued against Frami$ Fairfax, of, 
&c* directed to i^^ whose names are hereunto sub- 
scribed, and to the other conuuiaM^ppf^ in the 
said commission named; and be was Uic^f com- 
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tnitted by us or them to your custody/ These 
are therefore to desire you to bring the body of 
the said Francis Fairfax before us at Ouildhallj in 
the city of London^ on Monday next» being the* 
4th day of December next, at twelve o'clock in 
the forenoon^ in order to be further examined by 
us, pursuant to the act or acts of parliament made 
and now in force concerning bankrupts: and this 
shall be your sufficient warrant Giren under 
our hands, this 28th day of November, 1815. 

JOHN NARES. 
ROBERT CAPPER. 
ROBERT TALBOT. 

To WilUam Jones, Esq. 
Marshal of the King's 
Btnch prison, or to bis 
deputy there. 



When the bankrupt has given a satisfactory answer to 
tbe question, or whea the qiestion is bo longer Hiaterial^ 
then the commissiooers ovght to dis^^harge the baokriipt 
from prison, which may be done to this effect: — 

Warrant to the Gaoler to set the Bankrupt at lAhtfty. 

Wliereas we the undersigned commissioners, named 

in a commission of bankrupt awarded against 

Francis Fairfax, lately by our warrant committed 

the said Francis Fairfax to your custody. These 

are therefore to desire you forthwith to set the 
Vol. III. O 
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said Pfandi Fairfajf at liberty, and* tb4»- shall be 
•your 8u(Bcient warrant Given uu^ler our bands 
this 

ROBERT CAPPER. 
ROBERT TALBOT. 
FRANCIS VESEY. 

To the Keeper of his 
Majesty's gaol of 



i ■ 



• » • . 



THE APPREHENSION OF THE BANKRUPT. 



I 



When the commissioners are informed (battle bank- 
rupt is embezzling bis property, or is preparip^; to leave 
the kingdom, or if be; does not surrender bio^setf at the 
third meeting, or at the enlarged or adjourned.time, or 
whenever they think, there is a ^ occasion .till )ie passes 
bfs final examination, th^ inay ina|ce the following cer- 
tificate. 1 vol. 176:-^ 

^ m I ^ » r * 

f * ■ T - 

Ckrtificaie fo9 a Judge or Justice of Peace to grant his 
Warrant for appniiending and committiag a Bankrupt. 

In the matter of Francis 
Fairfax^ bankrupt. 

We whose names are hereunto subscribed, and seals 
set, do hereby certify, that a commission of. bank 
rupt, under the Great Seal of^^Qreat Britain 
grounded upon the several statutes oiade tfnd no 
in force concerning bankrupts, bearing date a* 
Westminster^ ^6e day of June instant^ ha 
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been awarded and issued against FrancU Fairfax^ 
of, &c. and directed to John Nares, Edmafd Chris" 
tian, Robert Capper^ Robert Talbot^ and Francis 
Fesey^ Esquires, thereby giving full power and 
authority to four or three of them to execute the 
same. And we do further certify, that we being 
the major part of the commissioners by the said 
commission authorized, have proceeded in the 
execution of the said commission, and have found 
upon the due examination of witnesses, and other 
good proof upon oath before us had and taken, 
that the said Francis Fairfax, before the date and 
suing forth of the said commission, became bank- 
rupt, to all intents and purposes, within the com- 
pass, true intent, and meaning of the several sta- 
tutes made and now in force concerning bank- 
rupts, or within some or one of them, before the 
4ate and suing forth of the said commission. 
Given under our hands and seals at Guildhall, in 
the city of London, this day of June, in the 

year of our Lord 1815< 

JOHN NARES. 
ROBERT TALBOT- 
FRANCIS VESEY. / 

Witness, 
Henry Page. 



Tbe subscribing witness must go with this certificate 
before any judge or justice of tbe peace, and he will 
grant him a warrant for the apprehension of the bank- 
rupt. It is usual to apply to the Chief Justice of the 
Kin^s Bench, because the w|irrant of tbe Judges of the 

02 
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.KMtig*i Bench can be executed in every cotinty id 
Englatidm 1 voL llii. 



Wart wH for ii$ ^pprekeuuou cf the Baukrmpik 
To 



Middleitx, < 



Wliereiis a certificate under the bands and seals of 

bath this day been produced 
before me, setting forth, that a 

commission of bankruptcy is issued against 

and that the said 
is proved before them the said 
being, the major part of the commissioners autho- 
rized in the said commission, to be a bankrupt. 
And whereas application batb been made to me 
' by by order of the said com- 

missioners, for apprehending the said 
Th^se are therefore to require you on tight bele- 
of, to take and apprehend the said 
and bring him before me, or some other of bik 
^aj^jy*9 justices of the peace for the said comi- 
ty» tp b9 proceeded against according to. law. 
Given under my hand and seal, this day of 

&c. 



When he is apprehended upon this warrant, be may 
bi afterwards oarrM before the person who gniDled the 
warrant, or aojF judge or justice of the peace, who wi 
conunit hii9 to (prison by tbe following form 



Middlesex, 



1 
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f To the Keeper #f tlie 
coftiiiioii Chiol Qt 
In the saiid CounCf, 
J. 1>. Beq. ond of hie 
MBjeBty^t Jotticet of 
the Peece for the 
said County, seedethi 
greeting. 



I send to you herewith, being duly 

certified to be a bankrupt, requiring you to keep 
him in the said gaol until he shall be discharged 
according to law. Given, &c. 



The gaoler is requii*ed forthwith to give notice to one 
of the commissioners thiat the bankrupt is in his cus- 
tody, and the commissioners are then forthwith to issue 
IK warrant, brderifig the gabter to ddtver snob bankrtipt 
%o the person nfltmed in their warrant, wifty shall b& 
thereby authorized to convey the bankrupt befons thK 
^rmttmissioners torlie examined by tKem.\ I vol. 175. 
The warrant of the commissioiHlrB to the ga«ier meyt 

Uf this eflfect:— ^ ' 



Wfiifranfof ihe Commmioners fo a Gpoter to dtRvef thi 
Banhrupi to ike Fervsn ttawted mit 

m 

Whereas a commisaioD of bttbkrupt hath beei^ 
awarded and itwued against Framm Fmrfaxy of, 
Ac. tlirecte^ to us wk«se names are hereui&to sub^ 
8ia-ibed>, and te tha other commissioners in tbe 
said commission nam^.; and he being declared 
bankfMpl:^ we are informed by yourself that-, he 
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has been committed to your custody. These ate 
therefore to desire you that you will deliver the 
body of the said FrancU Fairfax to Mr. Henry 
Pag€^ messeoger to the said commissioners, that 
he may convey the said Franeii Fairfax before os 
the said commissioners, tn order that be may be 
examined by us touching his estate and effects; 
and this shall be your suflBcient warrant Given 
under our hands, this day of 



1816. 



JOHN NARES. 
EDW. CHRISTIAN. 
ROBERT TALBOT. 



To the Keeper of his 
Majesty's Gaol in the 
county of 



When he has been thus brought before the commis- 
sioners, they have been frequently in doubt how to 
proceed. 

There is no authority upon the subject. But the way 
I should proceed would be this, viz. to examine bim 
fully respecting his property as far as any material ques* 
tion was suggested to my mind ; and if he did not give 
a satisfactory answer I should commit him exactly in 
the same manner as if he had refused to give a -satisfac* 
tory answer at his last examination. A slight variatfon 
enly need be made in the preaiiible of the commitment 

But if he answers fully and to tbe satisfaction of the 
commissioners, then the 5 Geo. II. e. SO. $. 15. 'declares, 
that he shall have all the benefit of the act as if he had 
voluntarily surrendered himself. 

In that case /I should make the samfe memoraiiduni 
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upoo^is'summons, to protect hi to from arr^ti.as if he 
bad Yoluntarily surrendered. 

This ^3(aminatJon ought to- be taken down in writing 
and .filed with the proceedings; and^i^ the third public 
meeting it ought to be read publicly, that every creditor 
might .pursue the investigation of the fiubjectsxontained 
JD ity if he thought it necessary. .. 



CERTIFICATE. 

The certificate may be signed by the creditors at any 
time after the bankrupt has passed his last examination, 
even on the same day. 1 voL 161. 

They are invited to do it by the original advertisQinent. 

But the Chancellor will disallow the cerlif]caite« and 
send it back, if the creditors sign it before that day* 
t vol. 434. 

The creditors must write upon the certificate the day 
and year when they sign the certificate, and that must 
be sworn to by the person who makes the affidavit tb&t 
b^ saw them sign. 2 vol. 433. . ^; 

The commissioners ought to be together when Ihey 
.examine a certificate, as many important questions of 
, law arise upon the legality of signing the cerlificate. 

But when it is j)ar^icu}arly wished that the certificate 
should .be ^d^vertised before three conimis'siohers' ciln 
. meet, it. is the practice t^o ^arry the proceedings and the 
certificate to one cpmmUsipner, who capefuliy exaniines 
;it, and he signs it; and then it ,is carried to two others, 
sepaiatelj^, who.fiign if. upjomibe credit and authority of 
the.first. ,. . : , . " / 

This practice is very anqi.ent, and^bas never heeji icen- 
.s|ired.;.4t.9(^ips,l[ia|))9 only tQ. the objection^ ttijattbe 
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questions of law, which may arise, are decided by one 
only, and are not submitted to the judgment of three. 

Tbree*fifths in number and value of the creditors, 
who have each proved a debt of £dO, and upwards, 
must sign the certificate. I vol. 150. ^ vol. 707. 

Who ought to sign tbe certificate in every particular 
case, see ibid. 

Every creditor after he has proved his debt may by a 
letter of attorney authorize any person to sign the 
certificate. 

The attorney must have a special power to sign the 
certificate; a general power to receive debts, and to 
give releases and discharges is not sufficient. 1 vol. 159. 

An agent may prove a debt for his principal where 
the principal has no knowledge of the transaction, but 
the creditor himself or some one authorized by bis letter 
of attorney must sign the certificate- S voL 477* 

In the case of the Durham Bank, an agent of Lord 
Bldon*s had received more than £600, rent for him, 
which the agent had paid into the bank^ takmg their 
receipt. The agent proved that Lord Efdon had no 
knowledge of the transaction, but from his communica- 
tion. The bankrupts swore it was not drawn put of 
their bank. I admitted tlie agent to prove the debt; but 
Lord EtdoH himself must either sign the certificate, or 
authorize some one by a letter of attorney to do it for him. 
I shall object to the agent's doing it till I have the Lord 
Chancellor'sor Vice-Chancellor's authority tothe contrary. 



Letter of Attorney to sign eonsefU to the Commtithnere 
certifying the Great Seai, that the Bankrupt hfttk £•»• 

foruied. 

Know all men by these presents, that I, James Jaek^ 
son, of, &c. a creditor of Francis Fairfax, of, *c. 
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the person against whom a commission of bank- 
rupt is awarded and issued, and now in prosecu- 
tion, and who have duly proved a debt under the 
said commission, have made, ordained, authorized, 
constituted and appointed, and by these presents 
do make, ordain, authorize, constitute, appoint, 
and in my place and stead put William Wiban, oi; 
&c. to be my true and lawful attorney, for me 
and in my name, place, and stead, to consent to 
the commissioners in and by the said commission 
named and authorized, or the major part of them, 
signing a certificate for the said bankrupt's having 
the allowance and benefit given to bankrupts, by 
an act of parliament passed in the fifth year of 
the reign of his late Majesty King George the 
Second, entitled, ** An Act to prevent the com- 
mitting of Frauds by Bankrupts,** and that the 
said bankrupt may be discharged from his debts, 
in pursuance of the said act In witness whereof 
I the said James Jackson have to these presents 
set my hand and seal, this day of 

in the year of our Lord 1S15. 

JAMES JACKSON. (L. S.) 

Signed, sealed, and deli- 
vered, being first duly 
stamped, in the pre- 
sence of 

A.B. 

X.Y. 



It is the practice to btve two aubiGribing witnesses, 
and probably the Secretary of Baukmpts would not 
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upceive.it witbroiit two, though one only would be suGB- 
cieot; or oo. wiinesses are neo^ssBry to the i^nlidity of 
a deed. 

This letter of attorney in the books of pi^ecedento 
COD tains a power .to vote in the jcUoice of assignees; 
that would be very proper, when the creditor lives at 
such a distance that he may prove bis debts by an affida- 
vit, and then he may vote in the choice of assignees by 
the attorney. ^ . . 

A creditor, who lives twenty miles from the place of 
executing the commission, can only give a letter of 
aitoruey to vote in the choice of assignees; but every 
creditor who has proved may give a letter of attorney to 
sigD the certificate. 

It contains also a power of consenting to all suits to 
be brought by the assignees, and arbitrations- and com- 
positions to be made by them. 

Such a general authority I should not advise any cre- 
ditor to give, for it would bind him. to the payment of 
the costs; but it. would not bind the creditors wbo are 
absent. See this subject, post. 

It contains also ^ power for the attorney to receive the 
dividends ; that power I have taken notice of under the 
head of dividend. 

To this letter of attorney tbere must be annexed an 
affidavit of the execution of it by.oneof the subscribing 
witnesses, in the following fornt) :••-**. 

Affidavit of the Execution of the above Letter of Attomy. 

of maketh oath, 

that he was present and did see 
duty sign, seal, and as his act and deed deliver the 
letter of attorney ha'eunto.annexedy. and ibwtitl^ 



Lftter of AUarney. 908 

name of subscribed agahist the 

seal of the said letter of attorney^ was the proper 
hand-writing of the said and 

that the names of this deponent and of 

subscribed to the said letter of attorney, 
as witnesses to the execution tlieieof, are of this 
deponent*S' and of the said own 

proper respective hand-writings. 

JOHN JOHNSQSr. 

Sworn at 

iu the county of 
the day of 

in the year of our Lord 
before me, Jl. .fi. 
Master in Chancery 
Extraordinary. 



An exhibit ought to be indorsed or subscribed by the 
commissioners on the letter of attorney and this affidavit 

I see in the former books of precedents that two cre- 
ditors or more join in this letter of attorney ; but Lord 
Eldon has decided that there must be a separate stamp 
for each creditor. 2 vol. 316. 

When the certificate ia taken to the Bankrupts* Office, 
the letters of attorney to sign the certificate must be left 
with it. They must be prieviously exhibited to the 
commissioners. 

The bankrupt must not alone get his creditors to sign 
his certificate, asvomeone (not himself) must make an 
affidavit that he saw each of the creditors sign the certi- 
ficate on the day tinnexed to the name. 
* My colleagues and myself were lately asked| if two 
partners obtained separate commissions, whether we the 
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GoaiiDiisiOiieni tbould object to their being mutually 
wUneiMft to fieeiog the creditorB signing tbe other's cer- 
tificate, as it would save inucb expence. 

We were told that t'lie Secretary of Bankrupts would 
not okgect* We aUo thought that tliere could be uo 
Wv^l oly^tion. One partner has no intaresi; in another's 
certificate. 

. One person may make an affidavit thai he saw all who 
baya, signed t||e certi^cate sign oo the respective days 
mentioned; or he may depose that he saw a certain 
number specifying them; and another person inay 
swear to others ; and it is usual for two or mor^ to join 
in the same affidavit. Though probably the same Objec- 
tion might be made as to two joining hi the same letter 
of attorney. 



Affidavit of seeing Creditof^'iign a Bankrupt's Certifiease. 

Jn the matter of Francis 
Fairfax^ a Bankrupt. 

John Johnsom^ of, &c. gentleman, raakeik oatb^ tbat 
be thia deponent was present, and did see A^ B. 
for himself and E. F. G. U. &c. (insest aU the 
creditovs you saw sign, and tbe tines wbM tbey 
signed) eight of the creditors of the said bankp 

. rapt, severally subscribe thaic namea at the foot of 
a certain instrument in writing, pujrportiag tQ be 
a certificate under the baada and seals' of tbe 
major part of the commissioners named and 
authorized in and by a commission oE bankropt 
a warded and issued against the said F/mmu JPoifv 
fax, that ihe s^d Francis Fairfax^ the bapkrupt, 
, bad ia all things confiormed himself to^tha ae»^ral 
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statutes made and now in forca conoeiniBg bank^ 
TuptB, whereby they testify ud declare their Qoni 
sent to the said commiisioneTs signing the said 
certificate, and that the said bankrupt may have 
such allowance and benefit as are given to baalu 
rupts by an act of parliament made and passed in 
the fifth year of the reign of his late Majesty 
King George the Second, intituled, *' Ati Act to 
prevent the committing of Frauds by Bankrapts^** 
and also of another act made in the forty-ninth 
year of the reign of his Majesty King George the 
Third, intituled, '^ An Act to alter and amend 
the Laws relating to Bankrupts,*' and be dis- 
charged from bis debts in pursuance of the same 
acts. 

JOHN JOHNSON. 

Sworn at (he Public 
Qffioe, the . - day 
of before 



. • • • . 
Aa exbibii must be subscWb^ by the commissioners 

upon this affidavit. 

In the case of a joint commisiBioltl tigaiiMit partners, 
tbey m%y bav# a j<4nt oeitifi^^te ; 6f each parther may 
bave a «?pmit» gertificatet which ia tbe mor^ common 
pnactice. 

In that case the joint creditoi^ anld the separate cvedi* 
tors of each must be summed together, as if jt. and B» 
are partners and bankrupts under a joint commission, 
then J, must obtain his certificate from tbree-fifths of 
Ae total of the joint cfsditoia and hit own separate ere- 
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iiten, and B^ in tike- maoner from the agj^regtCf of the 
joint craditon sod fais teparate credttora. 1 toI. 157. 

So the laaie is the pnctice, when joint crediton are 
pennitted to prove under a separate commisnion'by tbe 
Chavcellor's order. 

• When three-fifths in number and'value have signed, 
tba.certificate must be taken to tbe comoiiisioBers. 
' Tbe examination of a certi6cate by the aHnmbBionuK 
Inhere the -creditors arc very numerous is a Iid>orious 
task. 

But it tnay be much facilitated by the ftrfhJ Wing plan 
Let the solicitor prepare a iiat of all t^ creditors from 
the proceedings, beginning at eitber end* numbered as 
they stand, with a column for tbe debt proved, and 
another column repeating the sum, when tbqr have 
signed the certificate. Thus, 



1 John Johnson. S?& 

2 William Wibon & Co 

8 Jamei Jackson. 65 

4 Richard Richardson •••• 2S 

6 Andrew Andrews. 1234 

1404 



17 


5 


ns 


17 


t 




.. 


M3 


7 


6 


19 


6 


66 
38 


19 


e 


14 
11 


8 
7 


1234 
1947 


14 
U 


8 

1 



One commissioner then looks over the proceedii^ 
and calls the name and suqh proved, and if tbe name and 
turn corresponds with that list, another will mark tbe 
paper thus, 

^ 2, &c. 

Upon the o«rtificate a column ia geaemlly made for 
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the date ^' the day of the month when Hhe'j[:redi4or8 
signed before the names; and another after the names 
for the sums each signs for, though this is not necessary; 
and i^ is also very convenient to make another colunni^ 
and to place in it the figure corresponding to the forinet 
list^ or the number as they stand in the proceedings. 
That column may be filled up by the person who makes 
the paper list from the proceedings, or by any one 
referring to it. 



5 
3 
1 



Aug. 1, 1815. 
Aug. 10, 1815. 
Sept. 1, 1815. 



4ndrevir Andrews •••••••• 1234 



Richard Richardson. 



28 



John Johnson. ••••••••••• 575 



14 



17 



8 



•■ 



So that when the affidavits are read which have been 
made by those who saw them sign, by means of the 
figurcis 5, 3> and 1 , you find the name easily in the list of 
the names from the proceedings, and by making a cross 
in the former mark thus^ , the whole is expeditiously 
dpne; but without this column much tinie is lost in 
finding where Andrew Andreat stands in the former list, 
and so of every other name. 

If such a column is not made upon the certificate, it 
might be made upon a separate paper, which would 
produce the same effect exactly. 

Wherever there is a fraction in the number of the 
creditors, one more for the fraction must sign. 

If the number of creditors is twenty, twelve will be 
sufficient, being three-fifths exactly. 

If 21, then 12 three-fifths, or 13 must sign. 

22, then 13 one-fifth/or 14 must sign. 

23, then 13 four-fifths, or 14 must sign. 

24, then 14 two-fifths, or 15 must sfgn. 

25, then 15 must sign. 
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statutes made and now in force concerning bank^ 
rupts, and particularly to the said act made in the 
fifth year of his late Majesty's reign. ' And we 
further humbly certify to your lordship, that at 
the last* of the said three meetings the said 
Francis Fairfax finished his examination before 
the major part of the said commissioners by the 
said commission authorized, according to the 
directions of the said last-mentioned act, and 
upon such his examination made a full disclosure 
and discovery of his estate and effects, and in all 
things conformed himself to the several statutes 
made and now in force concerning bankrupts, 
and particularly according to the directions of the 
said statute made rn the fifth year of his late 
Majesty's reign ; and there doth not appear to us , 
any reason to doubt of the truth of such dis- 
covery, ^or that the same is not a full discovery of 
all the estate and effects of the said Francis Fair- 
fax. And we further humbly certify to your 
lordship that the creditors whose names or marks 
are subscribed to this certificate, are full three 
parts in five in number and value of the creditors 
of the above-named Francis Fairfax, who are 
creditors for not less than <£20, respectively, and 
who have duly proved their debts under the said 
commission; and that it doth appear to us, by- 
due proof by affidavit in writing, that such seve- 
ral subscribing creditors, or some person by them 
respectively duly authorized thereunto, did, before 



* If the last examination was adjourned^ then add on the 
day of last, to which day the last of the 

said three meetings was adjourned. 
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our signing hereof, sign his certificate^ and testify 
their consent to our signing the same, and to the 
said Francis Fairfax having such allowance and 
benefit as by the said last-mentioned act are al« 
lowed to bankrupts, and to the said Francis Fair'- 
fax being discharged from his debts, in pursuance 
of the same act ; and also of another act of par- 
liament made in the forty-ninth year of the reiga 
of his Majesty King George the Third, intituled, 
*' An Act to alter and amend the Laws relating 
to Bankrupts." In witness whereof we have 
hereunto set our hands and seals, this day 

of in the year of the reign 

of, &c. and in the year of our Lord 1813. 

ROBERT CAPPER. (L. S.) 
ROBERT TALBOT. (L. S.) 
FRANCIS VESEY. (L. S.) 



We the creditors of the 
above named Francis 
Fairfax, whose names, 
or marks, are hereunder 
subscribed, do hereby 
testify and declare our 
consent that the major 
part of the commis- 
sioners, by the above 
mentioned commission 
authorized, may sign and 
seal the certificate above 
vrritten; and that the 
said Francis Fairfax may 
have aucb allowance and 

Pa 



Signed and sealed by the 
three last named com- 
missioners, in the pre- 
sence of 

A.B. 

Solicitor to the com- 
mission, or clerk to the 
solicitor to the commis- 
sion, or messenger to the 
commission, or clerk to 
one of the commis- 
sioners : no other person 
can be a witness. 2 vol. 
433. 
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statutes made and now in force concerning bank^ 
rupts, and particularly to the said act made in the 
fifth year of his late Majesty's reign. And we 
further humbly certify to your lordship^ that at 
the last* of the said three meetings the said 
Francis Fairfax finished his examination before 
the major part of the said commissioners by the 
said commission authorized, according to the 
directions of the said la:st-mentioned act, and 
upon such his examination made a full disclosure 
and discovery of his estate and elffects, and in all 
things conformed himself to the several statutes 
made and now in force concerning bankrupts, 
and particularly according to the directions of the 
said statute made in the fifth year of bis late 
Majesty's reign; and there doth not appear to us , 
any reason to. doubt of the truth of such dis- 
covery, ^or that the same is not a full discovery of 
all the estate and effects of the said Francis Fair* 
fax. And we further humbly certify to your 
lordship that the creditors whose names or marks 
are subscribed to this certificate, are full three 
parts in five in number and value of the creditors 
of the above-named Francis Fairfax, who are 
creditors for not less than <£20, respectively, and 
who have duly proved their debts under the said 
commission; and that it doth appear to us, by 
due proof by afRdavit in writing, that such seve- 
ral subscribing creditors, or some person by them 
respectively duly authorized thereunto, did, before 

* If the last examination was adjourned^ then add on the 
day of last, to which day the last of the 

said three meetings was adjourned. 
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our signing hereof, sign his certificate^ and testify 
their consent to our signing the same, and to the 
said Francis Fairfax having such allowance and 
benefit as by the said last-mentioned act are al- 
lowed to bankrupts, and to the said Francis Fair'* 
fax being discharged from his debts, in pursuance 
of the same act ; and also of another act of par-' 
liament made in the forty-ninth year of the reiga 
of his Majesty King George the Third, intituled, 
•* An Act to alter and amend the Laws relating 
to Bankrupts." In witness whereof we have 
hereunto set our hands and seals, this day 

of in the year of the reign 

of, &c. and in the year of our Lord 1813. 

ROBERT CAPPER. (L. S.) 
ROBERT TALBOT. (L. S.) 
FRANCIS VESEY. (L. S.) 



We the creditors of the 
above named Francis 
Fairfax, whose names, 
or marks, are hereunder 
subscribed, do hereby 
testify and declare our 
consent that the major 
part of the commis- 
sioners, by the above 
mentioned commission 
authorized, may sign and 
seal the certificate above 
vrritten; and that the 
said Francis Fairfax may 

. have aucb allowance and 

Pa 



Signed and seakd by the 
three last named com- 
missionersj in the pre- 
sence of 

A.B. 

Solicitor to the com* 
mission, or clerk to the 
solicitor to the commis- 
sion, or messenger to the 
commission, or clerk to 
one of the commis- 
sioners : no other person 
can be a witness. 2 vol. 
433. 
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'benefit as are given to 
bankrupts by thje act of 
parliament made in the 

■ fifth year of the reign of 
his late Majesty King 
George the Second, inti- 
tuled, *' An Act to pre- 
vent the committing of 
Frauds by Bankrupts,'^ 
and also of another aet 
of parliament made in 

5 the forty-ninth year of 
the reign of his Majesty 
King jBeorge the Third, 
intituled, "An Act ta 
alter and amend the 
Laws relating to Bank- 
rupts," and be discharged 
from bis debts in pur- 
suance of the same acts. 

J.B. 

§ 

[The creditors^ names, 
and timci of signing.) 

C. D. 



Certificate where the Bankrupt surrenders under order for 

time* 

m 

|*As in last to '* to be an the forty-second da^* inclu* 
sive, then continue thus :] (But by your lordship's 
order, bearing date the day of, 

last, the time for the said bankrupt's surrendering 
and finishing bis examination was enlarged for 
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forty-nine days) at which meeting the said Francis 
Fairfax was required to surrender himself to the 
^commissioners in the said commission named, or 
to the major part of them, and to make a full dis« 
closure and discovery of his estate and effects; 
and the creditors of the said Francis Fairfax were 
desired to come prepared to prove their debts, 
and to assent to or dissent from our making this 
certificate. And we further humbly cert4fy to 
your lordship, that such several meetings of the 
major part of the commissioners by the said com- 
mission authorized, were had, pursuant to such 
notice, and the order of yoUr lordship; and that 
the said Francis Fairfax, on the day of 

last^ (being the forty^ninth day of 
the enlarged time, under your lordship's order as 
aforesaid) did surrender, &c. — [and so go on, and 
conclude from the form of the other certificate set 
out above.] 



Some books of precedents give, a form where one cre- 
ditor only above ^20, proved his debt under the com- 
mission. 

The case will rarely occur, and the general form will 
sufBce, he alone being more than three-fifths of those 
who have proved. 

After the commissioners have signed the certificate, it 
must be taken to the Bankrupts* Office, and the following 
affidavit made by the bankrupt must be left with it, and 
the letters of attorney given by-K:reditors to others to 
sign for them, and the affidavits of seeing the creditors 
dign, must be left also at the Office. 

Lord Eldon has lately ordered, that a certificate mustnot 
be received at the office without all the .other necessary 
papers. 
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Bankrupt's Affidavit of having obtained his Creditors^ Con' 
sent to the Commissioners, certifying his Conformity/, 
fairly and without Fraud, 

In the matter of Francis 
Fairfax, Bankrupt, 

In Chancery, 

Francis Fairfax, of, &c. against whom a commission 
of bankrupt issued on the day of 
maketh oath, that the certificate bearing date the 
day of 1815, under the hands 

and seals of Robert Capper, Robert Talbot, and 
Francis Fesey, Esquires, the major part of the 
commissioners in the said commission named and 
authorized, whereby they have certified to the 
Right Honourable the Lord High Chancellor of 
Great Britain, that be this deponent hath in all 
things conformed himself according to the direc- 
tions of an act pf parliament made in the fifth 
year of the reign of his late Majesty King George 
the Second, intituled, " An Act to prevent the 
committing of Frauds by Bankrupts," and the 
consent of all this deponent's creditors, who have 
subscribed their names or marks at the foot of the 
said certificate, authorizing the said commis* 
sioners to sign and seal the same, in order that 
this deponent may have such allowance and 
benefit as are given to bankrupts by the said act, 
and be discharged from his debts in pursuance 
thereof, was obtained fairly and without fraud. 

FRANCIS FAIRFAX. 

Sworn at the Public 
Office, &c. 
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The following advertisement is then inserted in the 
Gazette by the messenger : — 

AdvertisemeTit. 

Whereas the acting commissioners in the commis* 
sion of bankrupt awarded and issued forth agaipst 
^Francis Fairfax, of, &c. merchant, dealer, and 
chapman, have certified to the Right Honourable 
John, Lord Eldon, Lord High Chancellor of Great 
Britain, that the said Francis Fairfax hath in all 
things conformed himself according to the direc- 
tions of the Several acts of parliament made con- 
cerning bankrupts ; this is to give notice, that by 
virtue of an act passed in the fifth year of his 
late Majesty's reign, and also of another act made 
in the forty-ninth year of the reign of his Majesty 
King George the Third, intituled, " An Act to 
alter and amend the Laws relating to Bankrupts," 
his certificate will be allowed and confirmed as 
the said acts direct, unless cause be shewn to the 
contrary on or before the Jst day of January 
next. 



After that a memorandum might be made to preserve 
with the proceedings, though it does not seem to be 
material. 



Memorandum of the Commissioners certifying the Bank" 

rupi*s Conformity. 

At, &c. 

Be it remembered, that we who have hereunto sub- 
scribed our names, being the major part of the 
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commissioners named and authorized in and by ^ 
commission of bankrupt, awarded and issued, and 
now in prosecution against Francis Fairfax, of, 
&c. did meet the day and year, and at the place 
aboye-mentioned, and examined the proceedings 
under the said commission; and finding that full 
three parts in five of all the creditors who have 
proved debts under the said commission, whose 
respective debts amount to ^^0, or upwards, 
have signed their consent to our certifying to the 
Lord High Chancellor of Great Britain, that the 
said Francis Fairfax had conformed himself to 
the several statutes made, and now in force con- 
cerning bankrupts, as appears by affidavit exhi- 
bited before us; y/e thereupon signed such 
certificate, 

ROBERT CAPPER. 
ROBERT TALBOT. 
FRANCIS VESEY. 



t 

Where the proceedings are lost, the certificate may be 
obtained, if it can be proved to the satisfaction of the 
commissioners and the Chancellor, that it has been 6oii4 
jfide signed by a sufiicient number of the creditors, who 
bad proved sufficient debts under the commission. See 
such a case, 2 vol. 710. 

Whilst the petition is in the Bankrupts' Office, any 
creditor may petition the Chancellor .to have the certi^* 
cate staid or disallowed. 

The petitions may be presented for every cause, which 
will render the certificate void. 

' The affidavits in support of the petition must be left 
at the office with it. 2 vol. 421. 
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E;ccept affidavits made in reply. 2 vol. 427. 

A petition cannot be withdrawn without leave of the 

jconrt. 1 vol. 158. 

If the Chancellor makes an order for staying the certi- 
ficate, if the order is not drawn up and taken away fron» 
the office within three months after the order is made, 
the certificate shall be allowed. 2 vol. 421. 

If no petition iB presented within the twenty-one days 
after the advertisement appears in the Gazette against the 
allowance of the certificate, the Lord Chancellor will 
allow it, by the following subscription upon it :t- 

Allowance of the Certificate, 

day of 
1815. 

Whereas the usual notice bath been given in the 

■ ' . . ^ 

London Gazette of the day of 

last, and none of the creditors of the 
above-named Francis Fairfax have shewn any 
cause to the contrary, I do allow and confirm this 
certificate. 

ELDON, C. 



The Chancellor will not stay the certificate that cre« 
ditors may prove, and assjent to or dissent from it, unless 
they give a satisfactory reason why they did not prove 
sooner. 2 vol. 202. 

When they give such a reason, he will give them leave 
to prove, and then^ the certificate is sent back, and a 
fresh computation must be made, and then the following 
supplemental certificate must be annexed to the former 
certificate;— 
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Supplemental Certificate* 

yj'e whose hands and se^ls are hereunto also sub^t 
scribed, being the major part of the commiasioDers 
in the above certificate named, do, by way of 
supplement to the above certificate, further bum* 
bly certify to your lordship. That it appears to 
lis at the titne the above certificate lay before 
your lordship for confirmation, M. JR. preferred 
his petition to your lordship, in the matter of the 
said bankruptcy, praying, amongst other things^ 
to be permitted to prove^ his debt under the said 
commission, and that he might be at liberty tq 
assent to or dissent from the allowance of the said 
certificate; and yoUr lordship was pleased to 
order that the said petitioner might be at liberty 
to prove his said debt under the said commission^ 
and also, that the petitioner should be at liberty 
to assent to or dissent from the allowance of the 
said certificate; and for that purpose, that the 
said certificate should be referred back to us, the 
major part of the said commissioners, that we 
might review the same. Now we do hereby 
humbly certify to your lordship, that we have in 
obedience to your lordship's said order, taken the 
proof of the said petitioner's said debts, and thtt 
we have also taken the proof of several other cre- 
ditors' debts under the said commission ; and that 
we have likewise reviewed the above certificate, 
and that the creditors whose names or marks are 
subscribed to this supplemental certificate, toge- 
ther with the other creditors who have before 
subscribed their names to the above certificate^ 
are full three parts in five, in number and value 
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of the creditors of the above named J?*. F. who 
are creditors for not less than £M, respectively, 
and who have duly proved their debts under the 
said commission ; and that it doth appear to us, 
by due proof by affidavits in writing, that such 
several subscribing creditors, or some person by 
jthem respectively authorized thereunto, did, be- 
fore signing and sealing hereof, sign the above, 
and this supplemental certificate, and testify their 
consent to our signing and sealing the same ; and 
to the said F. F. having such allowance and ben&- 
^t as by the act of parliament in the above certi-i 
ficate last mentioned are allowed to bankrupts, 
and to his halving his discharge in pursuance of 
the said act, and also of another act made in the 
forty-ninth year of the reign of his Majesty King 
George the Third, intituled, •* An Act to alter 
and amend the Laws relating to Bankrupts.*' In 
witness, &:c. 

J^Te the creditors of the 

a 

above named F. JF. 
whose names or marks 
are hereunto sub- 
scribed, do, &c. 
(Names and the times 
of each signing.) 



If the certificate has been allowed by the Chancellor, 
it may be recalled by him, if it is proved upon a petition 
that it has been fraudulently or illegally obtained. 
I voL 157. 

Lord Eldon lately ordered a certificate to be recalled. 

If a creditor refuses to sign a certificate^ without 
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whose assent it cannot be obtained, there is no mode 
whatever of compelling him, or the bankrupt can have 
no relief* 

The Chancellor for a short time had a power, by a 
statute which is expired, of granting a certificate with- 
out the consent of creditors, viz. the 18 Geo^ HI. c. 52. 

I mention this because I see in one book there is a 
petition. Lord Thurlow's order, and other proceedings, in 
consequence, as if it were an existing statute. 

There is a precedent in the books for a certificate by 
the commissioners, conformable to Lord Apsley's order, 
14th of February, 1774; but I myself never made such 
a certificate, and it is not now required or enforced. I 
have therefore omitted it. See 2 vol. 208. 



ASSIGNMENT or CONVEYANCE, 

When one Jtssignee is removed, and another or other$ 

chosen. 

By the first statute, the 13 Eliz. c. 7. s. 2. the commis- 
sioners have a power of selling and conveying all the 
property which the bankrupt had when he became 
bankrupt. 

The next statute, 1 Jac. /. c.l5. s. 13. declared that 
the assignee of the commissioners might recover a debt 
due to the bankrupt in his own name. 

By the 5 Anne, c, 22. s. 4. the assignees were first cho- 
sen by the creditors, and the commissioners were directed 
to convey all the bankrupt's property to the persdkis so 
chosen. 

That was confirmed and continued by the 5 Geo. 2. 
c. 30. s. 26. 

The title which the vendee or special assignee was 
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BduqiI to make in a court of law to recover the bank* 
rupt*8 property, was settled by the first case upon the 
bankrupt law, viz. the case of bankrupts, 2 Co. 25. 
31 Elit. See 2 vol 299. 

In a court of law the genei^al assignees must still shew 
tbe same complete legal title. 

The title of the assignees must be perfect in a court 
of law^ either to recover the bankrupt's property, or to 
make a good title to a purchaser. 

The assignees are joint tenants, and by the death of 
one bis interest in the trust survives to the rest, and when 
tbey all die, the interest in the assignment of the perso« ' 
nal property becomes vested in the personal representa- 
tive of the syurvivor, and the interest in the real property 
in the heir at law of the survivor. 

If other assignees are chosen, in these respective cases 
the personal representative must join the commissioners 
in the assignment to the new assignees, and his heir at 
law in a new bargain and sale. 

If tbe heir at law is a m'raor, or there is any difficulty 
in procuring a conveyance by him, or by the personal 
representative, the Chancellor can vacate the first assign- 
ment or bargai n and sale, and then the authority and 
titte of the new assignees will be complete. 1 vol. 308. 

It will be proper to recite the former assignment or 
bargain and sale, and the order of the Chancellor to 
vacate it 

When the Chancellor had ordered one of four assig« 
nees to be removed, and nothing more was done, and 
the other three brought an action of trover in their names 
for a ship, the Court of King^s Bench held they might 
recover three-fourths of what the four assignees might , 
haye recovered, 1 vol. 309. 
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. If the defendant had pleaded in abatement, the thred 
could have recovered nothing. 

The Chancellor might have ordered him to have re- 
leased his interest to the other three, or he might have 
vacated the assignment v^ith respect to him, and then 
the title of the three to recover the whole v^ould have 
been complete in a court of law. 

By 31 Geo. IL c« 30. s. 31. the Chancellor seems to have 
the same power to vacate the assignment in part, or witli 
respect to one assignee, as he has with respect to the 
whole, though I confess I never knew its being so paN 
tially vacated ; but the exercise of that power may be 
conveinent when one bankrupt is removed and has gone 
abroad, or cannot be compelled to join in a conveyance^ 
otherwise the Chancellor must vacate the whole, and the 
other assignees might not be re-elected, which might 
produce inconvenience or injustice* 

I see one precedent in the books, which is intituled. 
An Assignment by one Assignee to himself and new Atsigft§ep 
the former Assignee having absconded and become Bankrupt, 

In that case the assignment states, that A* and JB. were 
chosen assignees, and that the commissioners assigned 
the bankrupt's estate and effects to A» and JB., but that 

B. had become bankrupt and gone abroad, and that the 
Chancellor had ordered him to be removed, and tbat 
another assignee should be chosen in his room, and that 

C. had been so chosen ; then A., conveys to A» and C. in 
the usual manner, with the usual covenants. 

Every one, I think, must immediately admit that A. 
alone could only convey to himself and C, bis own 
moiety, and therefore A. and C, in an action, could 
only recover a moiety, or convey a moiety of the bank- 
rupt's estate to a purchaser. 
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In such a case the Chancellor must either vacate the 
assignment with respect to B., or vacate it absolutely ; 
or no title to the whole interest can possibly, either in an 
action or a conveyance, be derived from A. and C. 

In Lord Loughborough* s General Order, if an assignee 
dies, or becomes a bankrupt, upon the application of 
any creditor, the commissioners shall proceed to the 
choice of a new assignee or assignees, and after such 
new assignee or assignees shall be chosen, all proper 
parties shall join in the assignment 

If A*f £., and C. were the original assignees, and C 
is to be removed by the Chancellor's special order, or by 
Lord Loughborough's General Order, and £>. is chosen 
in the place of C, then, according to the precedents, 
A.f B., and C. may Join in an assignment or a bargain 
and sale to A., £., and D. ; or C. alone may convey to 
A; J3., and D.; but it is necessary in all these cases 
that the commissioners should join in the conveyance, 
or the assignee of the assignee would not probably be 
able to sue for a debt due to the bankrupt 

The 1 Jac. L c.l5. s. 13. enables the assignee o( the 
commissioners to sCie for a debt due to the bankrupt, but 
it does not extend that power to the assignee of the 
assignee. 

In either of these cases, whilst A., J3., and D. lived, 
they could have the same right to recover the bankrupt's 
property, or to convey it, the whole interest being in 
them. 

In the first case, A.^ B., and D. would be joint tenants 
of the whole, which would survive to any one remain- 
ing alive. 

But if C. conveys alone to A., B.,.and to D., the 
new assignee, D. would be a joint-tenant with A. and 
B. only of one^third of the interest ; if he died, then 
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bis interest would devolve to A. and JB., and the whole 
to the survivor of them. But if A. *and J5, died first, 
their original interest would survive to the personal re-» 
presentative or heir at law of the longest liver of, them, 
and C.'s interest or one-third to D., and in that case !>• 
could not act alone. This seems to be the only incon- 
venience arising from the conveyance alone of C. to the 
old and new assignees, and it is very probable that all 
the bankrupt's land would be sold, and his property re« 
' covered^ befoie o^ich an event could occur. 

It is said in many books that a man cannot grant to 
himself; that is, by his own act alone, without the co^ 
operation of others, he shall not change the legal quali- 
ties of his estate. 

But I do not find it noticed in any book upon convey- 
ancing, or upon real property, what would be the efiect 
of a man's making a grant to himself and to another. 

When a man grants to'himself and to another, it does 
not fall within the reason of the law in the case when he 
grants to himself alone ; and I think it cannot be 
doubted but the courts would hold that he and his co^ 
grantee would be joint-tenants. 

In bankruptcy this has long been the practice, viz* 
the original assignees, or the surviving assignee or assig- 
nees, assign the personal property or convey the real 
property to themselves and others, newly elected by the 
same grant, or bargain and sale, by which originally the 
commissioners conveyed to them. 

No available objection has yet been made to it, and it 
has a strong recommendation, viz. its simplicity, or the 
avoidance of the multiplication of forms, and of the 
increase of ex pence, when one instrument has the elBfect 
of two or three. 

If A. is the surviving assignee, and jB. or JB. and C 
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tre elected assignees, then A. may join the commission^ 
era in an assignment to A. and B.^ or to A., B*, and C« 

So in like manner he may make a bargain and sale of 
the real property. 

If A* and B. are the original assignees, and S. is re^ 
ttored, or becomes a bankrupt, and C. is elected iti his 
place, then A. and JB. may in like manner assign, or 
eontey by bargain and sale to A. titA C, or to A., C, 
and D.f if two are elected. 

When an assignee becomes a bankrupt. Lord Hatd^ 
triche has recommended that his assignees should join in 
ffhe assignment or bargain and sale, (See 1 vol. 308.) but 
Shis cannot be necessary ; his interest as a trustee for 
others cannot be conveyed or communicated in any de- 
^e6 to his assignees; They have an interest in the debt, 
which the original bankrupt owed to him, but neither he 
nor tfrey divest themselves of that interest. 

A s611eitor lately wished they should be joined i*ith 
the bankrupt ; I complied with his request, telling hinl 
it did tiot make the irtstruraent worse, ejtcept by unne- 
cessiMIy increasing^ its dimensions, though I was con- 
vinced it did not make it better. 

Ih tliat ease the creditors, though called together to 
choose another assignee, declined to elect another ; so 
iA tiDgfetber with J3. and his assignees, assigned and con- 
veyed to A» alone. 

Iti the case of the Durham B^nky six assignees were 
chosen, to whom the commissioners, as uSiial^ conveyed 
the property of the bankrupts, real and personal. But 
0t&s, who was not present, declined afterwards to accept 
the trust. He was removed by an order of the Chan- . 
cdter, and another was elected in his room ; in that case 
the solicitor wished that the first six should assign of 
convey to the messenger, and he afterwards conveyed to 

Vox. HI. Q 
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the five with the uew assignee. The commissionerf 
joined iu each assignment, and in each bargain and sale. 

That mode I conceive is unobjectionable. It effec- 
tuates in a more circuitous and expensive manner^ what 
might have been done with equal validity by an imme- 
diate grant of the first six to the latter six, or by him 
alone to the six* 

Another way proposed with respect to real property 
is, that where Thomas Hopkins and John Simpson were 
assignees, and Thomas Hopkins was removed and C. X). 
elected in his room, that the conveyance should be made 
by lease and release, viz. Hopkins and Simpson make a 
lease for a year to C. Z)., and then a release, reciting the 
whole matter is made by Hopkins^' Simpson^ and the com- 
missioners, to hold to the use of C, D. and Simpson in 
trust for the creditors. 

This mode I should consider also unobjectionable^ 
except that I think the commissioners are as necesaary 
parties to the lease as to the release. 

To all assignees elected by the creditors the commis- 
sioners shall convey all and every the estate and effects of 
the bankrupt* 

It is as necessary then they should convey the interest 
for a year as the reversion for ever. 

In 1 vol. 256, I have presumed to state that Lord 
Hardmcke was in an error in recommending commis* 
sioners not to include copyholds in the bai;gain and sale 
to tbe assignees. 

Some Learned conveyancers have, in consequence, been 
consulted upon the subject, who, I am happy to learn, 
have been obliged to agree with me. 

Lord Hardwickc demonstrably confounded the prori* 
•ional assignment with the general assignment. 

They may be excepted out of the provisional bargain 
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tnd &ale, because they are not subject to an extent; but 
the statute clearly requires that they should be conveyed 
to the elected assignees. The commissioners have no\y 
no power of selling or conveying any thing immeJiatelj' 
to a purchaser, let the consequences be what they may, 
to the lord, the bankrupt, or his creditors. 

Could the purchaser from the commissioners maintain 
an action of ejectment against a tenant in possession ? 
I am of opinion he would fail. 

The bankrupt's lands or estates will pass by geneifal 
words in the bargain and sale, without a particular 
description, of their local situation. ...^ 

In the case of partners, if they are seized of real pro« 
perty, jointly, and each partner separately, one bargain 
and' sale will convey the whole; but it must express all 
lands, messuages, &c. which they were seized of or 
interdsied in, &c. jbintly and severally. 

It would unnecessarily fill the book if I were to give a 
precedent in every instance when an assignee is removed 
by the order of the Chancellor, or when a new assignee 
is chosen under the General Order, in consequence of the 
death or the bankruptcy of a former assignee. 
.• When an assignee is removed by order of the Chan- 
cellor, in the conveyance from the old to the remaining 
and new assignees there must be a recital of the com« 
mission, &c. as in the former cases, and of the convey- 
ance to a provisional assignee, if there has been one, and 
of the election of the assignees, and of the conveyance 
to tbem by the provisional assignee, and by the commis- 
sioners. 

The general recitals and covenants by the -assignees 
ate conimon to all the assignments and bargain and sales ; 
so frona the conveyances already given any conveyance 
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may be adapted to a particular case, without a tedioay 
repetition of all these recitals and covenants. 

If one assignee is removed, or all the assignees re- 
moved, by an order of the Chancellor, in a case where 
there had been a provisional assignee, thea copy the 
Assignment in page 143^ to ** Now this Indenture" m 
page 147. 

Then intrbduce the following recital of the assignment 
to the general assignees, and the Chancellor's order, and 
a new election of ian assignee or assignees :-*• 

Recital of General Assignment and the Chancellor^ 

Order. 

And whereas by Indenture, tripartite^ bearing date, 
the day of i^ade between the 

said Henry Page^. of the first part; (the mid nom-^ 
missioners) (parties bereta) (^ the second paft; 
the said (the tusignees) of the third part ; the said 
Henry Page, for the consideration thefein xben- 
tioned, and by the consent and direction of the 
said commissimers, parties thereto and to these 
presents, testified as therein mentioned^ did order^ 
bargain, sett, dispose, assign, transfer, and set 
over unto the s^id 

their heirs, executors, administrators, and assigns, 
all and singular the leasehold messuages or tene-^ 
ments, and premises, with the appurtenances^ of 
him the said JP. F. situate in the count; of Mid-- 
dlesex, and elsewhere, and all goods, wares, chat- 
tels, debts, sum. and sums of money, and all other 
the personal estate whatsoever of the said P. F. 
of which he was possessed or tolitled oato^ or of 
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ivhich any other persoD or persons was or were 
possessed, in trust for him at the time he became 
Imnkruptas aforesaid, or at any time since; and 
all the right, title, interest, property, claim, and 
demand whatsoever of iiim the said Henry Page, 
of, in, or to the same, or any part thereof, as 
assignee of the estate and effects of the said JP. F» 
And the said commissioners, parties to the said 
indenture now in recital, and to these presents, 
(being the major part of the ^id ^commissioners in 
and by the said commission named and autho* 
rized, for the considerations therein mentioned, 
did (as much as in them the s^siid commissioners 
lay, and they lawfully might) ratify and confirm 
unto the said their 

executors, administrators, and assigns^ all and 
lingular the said several leasehold messuages or 
tenements in the county of Middteiex^ and else- 
where, and all and singular the said goods, wares, 
^chattels, merchandizes, debts, sum and sums of 
ttoney, and other things, and ail other the estate 
and effects whatsoever and wheresoever of and 
belonging to the said JP. jP. therein before ordered, 
bargained, sold, disposed, signed, transferred, and 
^et over by the said Henry Page, party thereto, 
to bold, ask| demand, sue for, recover, levy, and 
receive all and singular the said leasehold mes- 
anages or tenements, and premises, in the county 
of MiddkieMi and elsewhere, and all and singular 
tiie said goods, wares, chattels, debts, sum and 
«ams of money, and bther things, and all other 
the estate and effects whatsoever of or belonging 
to the said F. F. thereby oniered, bargained, sold, 
•dispoaed) aasigtiedi transfeited, and set over, or 
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mentioned or intended so to be^ unto the said 

their executoi*s» 
administrators, and assigns, to and for the only 
proper use and behoof of the said 

their executors, administrators, 
and assigns; in trust, nevertheless, that is to say, 
to and for the use, benefit, and advantage of all 
and every the creditors of the said F. jF. who had 
already sought, or should thereafter in due time 
come in and seek relief under and by virtue of 
the said commission^ or any renewed commission 
against the said F. F, according to the limitations 
and directions of the several statutes in that be- 
half made and provided, and to and for no other 
use, intent, or purpose whatsoever. And -where- 
as, by an order made in the matter of the said 
F. F. bankrupt as aforesaid, by the Lord High 
Chancellor of Great Britain, bearing date on or 
about the last past, reciting, 

that two of the 

creditors of the said F. F. on behalf of them- 
selves and the several other creditors of the said 
JP. F. who had proved their debts under the said 
commission, did, on the prefer 

their petition to bis lordship, thereby praying 
(amongst other things), for the reasons therein 
contained, that the said might be 

removed from being any longer an assignee of the 
estate and effects of the said bankrupt under the 
said commission, and'that a new assignee or as* 
signees might be chosen to act with the said 

and that the said might 

join in executing an assignment of the said bank- 
rupt*s personal, and bargain and sale of bis real 



When one jtuignee is removed. ^l 

estates, to such assignee or assignees, so to be 
•chosen and appointed : It^ was by the said Lord 
High Chancellor ordered, with the consent of the 
said that he the said 

should be renvoved from being an assignee of the 
estate and effects of the said jP. F. the bankrupt ; 
and that the major part of the commissioners in 
the above-mentioned commission named, should 
call a meeting of the creditors, for choosing ano- 
ther assignee or assignees, to act with the said 

the other assignee ; and that the 
said should join in executing an 

assignment of the said bankrupt's personal estate, 
^nd a bargain ^nd sale of his real estates, to such 
new assignee or assignees so to be appointed, as 
in and by the said recited indenture of assign- 
ment and order, relation being thereunto respec- 
tively had, will more fully and at large appear. 
And whereas, in pursuance of the said order, the 
major part of the commissioners named in the said 
commission caused due notice to be given and 
published in the Lotidon Gazette, appointing the 
creditors of the said F. F. to meet at the Guild-^ 
hall of the city of London this present 

for the choice of a new assignee or 
assignees of the said bankrupt's estate and effects^ 
in the room of the said And 

whereas, at such meeting, the major part in value 
of the creditors of the said jP. P. present, who 
had proved their debts under the said commis- 
sion, amounting to «£10, or upwards, did nomi- 
nate, elect, and choose the said 

to he new assignees of the estate and 
effects of thfi said jP, jP. in the room of the said 
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to act with the said 
Now this indenture witnesseth, that in pursuance 
of the said recited order, and in obedience there* 
to, and in consequence of such meeting held at 
Guildhall as aforesaid, and for and in considera- 
tion of the sum of 5s. of lawful money of Great 
Britain, to them the said (the old assigHe&t] in 
hand paid by the said {ihe old and new atsignees) 
at or before the sealing and delivery of these pre- 
sents (the receipt whereof is hereby acknow- 
ledged), and also for and in consideration of the 
covenants hereinafter, on the part and behalf of 
the said {the old and new asiigneei) their executors 
and administrators, covenanted to be performed 
and done, they the said 

by and with the privity, consent, and 
direction of the said commissioners, [[then com- 
plete the conveyance from these words in p. 147 
to the end in 152.] 



This conveyance by bargain and sale from the old 
assignees, or the surviving assignees, to the remaining 
Assignees, together with the new elected assignees, baa 
never yet been objected to, and probably will never be 
objected to; and has a strong recommendation in the 
simplicity of its form, and its conformity to the other 
precedents used in bankruptcy. 



SUITS IN EQUITY. 

The assignees of a bankrupt may bring what actions 
they think proper for the recovery- of the bankrupt's 
estate without the consent of the creditors^ and they will 
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be allowed the costs out of the bankrupt's estate, unless 
the Chancellor should restrain them upon the complaint 
of a creditor, and proof that they had abused their trust 
But they can commence no suit in equity, or com« 
pound no d^t due to the bankrupt's estate, or refer any 
matter in dispute to arbitration, without the consent of a 
major part of the creditors in value assembled at a 
meeting advertized expressly in the Gazette for the con- 
mderation of that particular subject See 1 voL 320 & 

In all the precedents there are advertisements for the 
creditors to meet at a certain time and place, to assent 
to or dissent from the assignees commencing, prose- 
cuting, or defending any suit or suits at law or in equity 
for recovery of any part of the bankrupt's estate and 
effects, or to the compounding, submitting to arbitration, 
or otherwise agreeing any matter or thing relating 
tliereto. 

From what has been decided (see the above references) 
it is I conceive quite clear, that if it should be resolved 
at such a meeting that the assignees should sue in equity, 
compound, or refer, as they thought fit, that they the 
assignees and those who signed the authority only would 
be bound to contribute to the expence. 

But if the particular suit or subject is specified in the 
advertisement fur which the creditors are to meet to ex- 
press their consent or dissent, then in the case of a suit 
in equity, a compounding of a debt, or a reference to 
arbitration, the major part in value of the creditors pre« 
sent will bind all the creditors who have proved theii' 
debts, or shall prove their debts. 

If the assignees are creditors, then as creditors they 
will vote with the rest of the creditors ; or if they are 
the only creditors who attend, then a memorandum of 
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that must be made, and they will be fully authorized to 
sue in equity, compound, or refer. 

In the case of an arbitration the major part in value 
must first express their consent to the reference, and 
then the major part in value must express their consent 
again to the particular arbitrators to be chosen by the 
assignees. 

When these meetings are Jield conformably to the sta- 
tute, the assignees could not only indemnify themselves 
from the bankrupt's estate in their possession, but they 
would be able, if that was deficient, to call upon all the 
creditors who had proved for a contribution. 



Advertisement in the Gazette for a Meeting of Creditors. 

The creditors who have proved their debts under a 
commission of bankrupt awarded and issued forth 
against Francis Fairfax^ of London^ merchant, are 
desired to meet the assignees of the estate and 
effects of the said bankrupt on the 10th of jDe* 
cember next, at twelve o'clock at noon, at the 
Baptist Head Coffee House^ Aldermanbury^ to as* 
sent to or dissent from the said assignees com« 

, mencing and prosecuting a suit in equity against 
A. B. in the parish of in the city of 

London, insurance-broker, executor or administra- 
tor (as the case may be) of C. D. deceased. 



The resolution at the meeting must be confined to tht 
special purpose advertised in the Gazette, or it will not 
bind the creditors who are absent. 



I . 
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Authority to Assignees to commence a Svit in Equity. 

Be it remembered^ that at a meeting of the creditors 
of Francis Fairfax, merchant, a bankrupt, pur* 
suant to notice in the London Gazette for that 
purpose given, it is agreed by us, whose hands are 
hereunto set, being the majority in value of the 
creditors of the said Francis Fairfax now present, 
that the assignees of the estate and effects of the 
said Francis Fairfax shall and may have full 
power and authority to commence and prosecute 
such a suit in equity against A. B. in the parish 
of in the city of London, insurance- 

broker, executor of C. D. deceased, as shall be 
thought necessary, touching the said bankrupt's 
estate or effects, and generally to do every lawful 
act that they shall think necessary, or shall be 
advised in and about the premises. 

A.B. 

a D. 

R F. Sfc. 



N* 



The assignees must have a similar special advertise- 
ment and resolution for referring any matter to arbitra- 
tion, or for compounding a debt. 



PRIVATE MEETINGS. 

These are now very frequent. By the 1 Jac. c. 15. 
«. lOw every person who is suspected to detain the bank- 
rupt's property, or to be indebted to him, may be sent 
ibr by the commissioners, and may be examined by 
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tbem« Their examination taken down in writing will be 
afterwai'ds evidence against them in an action in a court 
qf law. 

When the witness is brought before tbem^ the com- 
missioners may compel bim to answer any questions 
respecting the person, trade, dealings, estate^ aiid effects 
of the bankrupt, or any act of bankruptcy. I vol. 178. 

The commissioners have a more extensive jurisdiction 
ID compelling witnesses to answer than a court of equity. 
I vol. 181. 

See there, and in the pages immediately following, 
what questions the witnesses may be compelled to 
answer. 

When a witness is wanted at a private meeting, a 
summons must be directed to bim, signed by tbree com* 
missioners. See the form, p. 83, ante. 

If the witness does not make known to the commis- 
sioners some just impediment for bis non-attendance^ 
they need not issue a second summons, which used to be 
the practice. 1 vol. 32. 

It is not necessary that the witness should have his 
expences tendered to him^ these may be allowed after« 
wards by an order of the commissioners; but the want 
of these would be a good reason why the commissioners 
^should not issue their warrant. 1 vol. 32. 

But after one summons, if no sufficient reason is made 
known to the commissioners why the party does not 
attend, the commissioners must receive proof, by the 
oath of the messenger, that the summons was personally 
served upon him, and then they may issue the following 
warrant to apprehend bim and to bring bim before tbeai 
on a future day. 

Tbe following warrant baa uudergont a full investiga- 
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tion apd received the confirmalion of the Court of King*$ 
MeiKh. 8 £asi, 319. 1 vol. 31 , 32. 



Warrant to apprehend a Witneu. 

Whereas his Majesty^s commission under the Great 
Seal of Great Britain, bearing date at Watmingter^ 
the 12th of January last past, grounded on the 
several statutes made and now in force concerning 
bankrupts, hath been awarded and issued against 
John Savage, of Manchester, &c.» hosier, dealer 
and chapman, directed to us whose names are 
hereunto subscribed and seals affixed, andto J. J. 
and M^ P. And whereas we th^ undersigned, 
iZ. Gresley, and Jf. Heyrick, together with the 
said M. P. being the major part of the commis- 
sioners in the said cotkimission named, oncf where- 
of is of the quorum, did duly declare the said 
John Savage a bankrupt And whereas we the 
undersigned, If . Grestey, W.'Heyrick, and H. Dalby, 
did on the 5th of February, last past, issue our 
summons, directed to T. Battye, of Mancliester, 
aforesaid, requiring him the said T. B. personally 
tol>e and appear before us, the major part of the 
said commissioners, on Tuesday, the 5th of this 
instant, March, at eleven of the clock in the fore- 
noon of the same day, at the Blue Sell Inn,, 
Leicester, then and there to be examined by us the 
major part of the said' commissioners^ by virtue 

. of the said commission and the several statutes 
therein-mentioned. And whereas good and suffi- 
cient proof upon oath was exhibited to U9 that 
our said summons was duly served upon the said 
T. Battye, yet the said T. Battye did not come 
before the major part of the commissioners in the 
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snid commission named, at the time and place! 
before-mentioned, pursuant to our &aid. summons, 
but without having any lawful impediment to his 
coming, did wholly make a default, in contempt 
of the said statutes, and also of the said commis- 
sioners and of the authorities to us given. These 
are therefore to require and authgrize: you and 
every of you to whom this our warrant is direct* 
ed, to apprehend and arrest the said T. Battye^ 
and to bring him the said T. Batiye before the 
major part of the said commissioners, in the said 
commission named, at the Bell Inn, in Leicester, 
on Friday, the 19th of Jpril next, at ten o'clock 
in the forenoon of that day, in order to be exa- 
mined by the major part of the said commis- 
sioners in the said commission named, by virtue 
of the said commission, and according to the in- 
tent of the several statutes made and now in force 
concerning bankrupts. And for your so doing 
this shall be your sufficient warrant Given 
under our hands and seals this 6th day of March, 

1815. 

G.R.GRESLET. 

W.HETRICK. 
H. DALBt. 

To Jame% Staples, our mes- 
senger, and to bis assis- 
tant, and to all mayors^ 
bailiffs, head-boroughs, 
and all other his Majes- 
ty's loving subjects, 
vfrhom we require to be 
aiding and assisting in 
the execution of this our 
warrant*. 



!l • 
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DIVIDEND. 

A dividend ought to be made as soon after four 
months after the date of the commission as the assignees 
have sufficient to pay the creditors a considerable por« 
tion cif their debts. 

It ought not to be made sooner, that creditors may 
have time to come in and prove their debts. 1 vol. 312. 

The dividend ought to be advertized three weeks after 
four months, and within twelve months. 
: I have known assignees apply to the commissioners to 
niake a dividend within the four months; it ought not 
then to be done unless it appeared to be certain that 
there was sufficient for all the creditors. 

And if that apparent certainty should fail, censure 
would fall upon the commissioners. 

When the assigtv^s neglect beyond that time to apply 
to the commissioners, many lists in London issue the 
following notice to the assignees to attend to shew cause 
why they do not make a dividend. 

They attend them at Guildhall, when they are met 
upon other business ; they may. be sworn. They state 
generally they have not sufficient in hand, that they are 
expecting property from abroad, or are engaged in an 
action at law, or a suit in equity. 

No creditor in general has any knowledge of this 
proceeding; and no memorandum of it is preserved. 

I find it in all the book3 of practice, and it is much 
used. 
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Notice from Commissioners to Amignees to attend to shew 
cause why they do not make a Dividend* 

You. are hereby required to attend us whose ntmee 
are hereunto subscribed, or the major part of the 
commissioners named and authorized in and by a 
commission of bankrupt awarded and issued and 
now in prosecution against Francis Fairfax, of^ 
&c. on the day of at the 

Guildhall of the city of London, to shew cause 
"why notice has not been given by you for making 
a dividend of the estate and effects of the gaid 
bankrupt, according to the act of parliament io 
that case made and provided, which if you fail of 
4oiug, a meeting will be forthwith appointed by 
us, whose names are hereunto subscribed, w the 
major part of the said commi^ioners in aod by 
the above commission named and autbori2sed» for 
you to produce your receipts and payments-toiuih** 
ing the same, and to make a dividend of such peit 
of the said estate and effects^ as' shall appear to 
be remaining in your hands« Dated this^ 
day of 1815. 

JOHN NARES. 



ROBERT TALBOT, 
FRANCIS VESEY. 



To and 

assignees 
of the estate and effects 
of Francis Fairfax, 
bankrupt 



Lord Jtlosslyn saw the ineffieacy of this proceedings 
knd has expressly ordered, that when the assignees have 
neglected to make a dividend within the year^ the com^ 
missioners shall order a meeting to be advertised in the 
London Gazette, where the assignees shall attend and shew 
cause why they have not made a dividend; and if they 
do not shew cause to the satisfaction of the commis- 
sioners^ they shall then appoint another time and place 
for a dividend to be made. 2 vol. 23S< 

It is very extraordinary that this order, apparently rea- 
sonable^ is never complied with by the London commis- 
sioners. 

But it is the practice of my colleagues and myself to 
give notice to the assignees, when .they are chosen, to be 
prepared to make a dividend five months after the date 
of the commission. 

Vfk therefore order the usual advertisement to be in« 
serted in the Gazette for a dividend about that time. 

The creditors then either receive a dividend, or they 
hear publicly from the assignees, upon their oaths, why 
a dividend then cannot be made, or what prospect there 
is of a dividend in future. The commissioners are in- 
formed what is the state of the bankrupt's property, and. 
whether there is any thing requiring their future super- 
intendance. If nothing further is expected, it operates 
as a final dividend. 

They require no fees if the assignees have no property; 
but it is fit that every assignee, who undertakes the trust, 
ihould be at the expence of an advertisement in the 
Gazette^ and the expence of the room, to afford the cre- 
ditors publicly such important information. 

Vol. IIL R 



94^ Advertisement. 

When it is resolved by the commissioners that there 
shall be a dividend, they order the messenger to insert 
the usual advertisement in the Gazette^ and to give special 
notice to the assignees and the solicitor. 

The advertisement is required by the statute to be iii^ 
serted at kast twenty- one days before the day of meet- 
ing ; that is, if it is inserted on Tuesday^ or Saturday ^ it 
must not be sooner than on the Tuesdny or Saturday 
three weeks. 

One advertisement is sufficient. 



Advertisement. 

The commissioners in a commission of bankrupt, 
awarded and issued forth against Francis Fairfax, 
of merchant, intend to meet on the 

next, at in the forenoon, 

at Guildhall^ London, in order to make a dividend 
of the estate and effects of the said bankrupt; 
when and where the ci editors, who have not al- 
ready proved their debts, are to come prepared to 
prove the same, or they will be excluded the 
benefit of the said dividend. And all claims not 
then substantiated wiil be disallowed. 



Though the advertisement declares, that the claims 
not substantiated at the day of the dividend will be 
struck out, yet they never are struck out then ; and if it 
should appear that there was no more property to be got 
in, a sufficient sum should be retained for them, and a 
second dividend, at a reasonable time, should be oxxlered. 
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and then if the claimants do not come prepared to prove 
their debts, they may be struck out, and what was re- 
served for them may 'be divided amongst the other 
creditors. 

It is desirable that the solicitor to the commission 
should give the claimants special notice of the 6nal 
dividend. 

The order of dividend declares, that the claimants 
shall be paid their dividends when they have substan- 
tiated their claims, so any claimant may, at his own ex- 
pence at any time, have a meeting advertised three 
weeks, when, if he substantiates his claim, he will be 
entitled to receive immediately afterwards bis dividend. 

Formerly the first dividend was frequently made upon 
the admission of the assignees that they had a certain 
sum in their hands, but by the 49 Geo. III. c. 121. s, 5. 
they must now always be examined upon oath. 

And from the particular inquiries which that statute 
enjoins, it is now the practice of the commissioners to 
have a private meeting to audit the accounts of the 
assignees. 

- At that meeting they swear the assignees to the 
afaiount pf th6 monies tlxey have received, and examine 
each 'voucher or receipt for the sums they have paid; 
the assignees sign the statement of their accounts, and 
swear to the accuracy of them. The commissioners sign 
an exhibit of them, and they are preserved with the 
proceedings. 

Having settled the amount of the sum to be divided, 
the following order of dividend is made at the public 
meeting :— 

R2 
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Order of Divident^.- 



Order of Dividend. 
First Ditideni>, 



At 



dav of 
18 



Be it remembered, ' that we, whose names are here-- 
unto subscribed, being the mnjor part of the 
commissioners authorized by a commission of 
bankrupt now in prosecution against 

having met together the diay and year 
and at Che place above-mentioned, in order to 
make a dividend of the estate of the said bank- 
rupt, pursuant to notice in the London Gazette for 
that purpose given : 

And it ap'peanng' to us by an examination of the 
proceedings, and by a statement in writing deli« 
vered to us upon the oath of 

assignees of the said bankrupt's estate, 
that there is the sum of jE lYOw to be 

4ivided,^^ which sum is composed as follows : 

Deductions to be made from 
gross sum received* 

£• $• dl 

Payments duly 
made • • • 

Sum ordered by 
us to be retained 



£• s, d. 



Gross sum 
received 



i*«i* 



■ftte 



Difference! being the sHm to bedividedj £• 



Dividend. IAS 

A«d it also appearing to us that the debts proved 
and claimed, and now standing upon our pco- 
ceedings^ amount to the sum of £ that is 

to say, 

£• s. (f. 

Debts proved .... 
Debts claimed .... 



£. 



And it also appearing .to us that the sum of £ 
4B0 being in the hands of the assignees to be 
divided, is sufficient to pay to all the creditors 
and claimants the sum of in the pound 

Aipon their seveKal debts : We do therefore order 
a dividend .of in the pound, to be paid to 

mU the said bankrupt's creditors, who have proved 
their debts,; and unto the claimants when they 
shall have substantifited their claims, in propor- 
(tion to their several debts; which said dividends^ 
as we compute the same, will amount to the sum 
•of • And we do find that the assignees 

have not^ nor has either x>f them wilfully retained^ 
or otherwise employed any sum or sums, part of 
the estate of such bankrupt, contrary tp their 
fiovenant^ or to tlie directions of the acts relating 
to bankrupts* 

EDW. CHRISTIAN. 

ROBERT TALBOT. 

FEANCIS VESEY. 
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DIVIDEND UNDER A JOINT COMMISSION. 

If there is a joint commission against the partners, the 
assignees must keep distinct and separate accounts of the 
joint estate, and the separate estates of each partner, 

4 

without any order from the Chancellor. 

If A. B. C. are partners, and all made bankrupts by a 
joint commission, then there may be an order of divi- 
dend upon the joint estate of the three, and of the three 
separate estates at the same time; or the order of divi- 
dend may be upon one, two, or three estates, just as the 
assignees have property to divide, or as debts have been 
proved. 

At the final dividend of anv of these estates, if there 
is a surplus, it must be carried to the joint estate, and 
ttiust be divided amongst the joint creditors ; if there is 
a surplus of the joint estate, then that must be divided 
amongst the partners, according to their respective shares: 
and the shares of A, B. and C. respectively must be car- 
ried to their esttites, and be divided amongst their re- 
spective creditors. 

The commissioners arfe entitled to a fee upon each 
order of dividend, as if it were under a separate com- 
mission. 

The ancient precedents in the books for a dividend 
under a joint commission, of the joint estate, and each 
separate estate, include them all under the same order ; 
this produces much apparent confusion. I should re- 
commend that an account and order like the last should 
be made separately for the joint estate, and for etch 
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separate estate. This will be far more intelligible to the 
commissioners and to the creditors. 

It is easily adapted by inserting the word " joinf* be- 
fore estate and creditor, &c. for the order of the dividend 
of the joint estate. 

And io the order of dividend of one of the separate 
estates, tp insert " the separate estate of J. B. one of 
the said bankrupts, and separate creditors of the said 
A. B. kcr 

And when there is a surplus to be divided under the 
joint estate, there must be a line, viz. ** Surplus received 
from Jl. B.'s separate estate." If a surplus is divided 
under a separate estate, " A. B.'s share of the surplus 
of the joint estates." 

Where there is a separate commission against one 
partner, and' the assignees are in possession of joint pro- 
perty, if there is no solvent partner in England, though 
the other pJirtner is not a bankrupt, the Chancellor will 
make an order that the joint creditors shall prove their 
debts undeV that commission, and that the assignees shall 
keep distinct accounb of the joint and separate effects. 

This cannot be done without a special order from the 
Chancellor. 

It is then the same in effect as if an order of dividend 
was made under a joint commission. 

After a reasonable time, or when the assignees have 
Sufficient effects, a further dividend may be ordered. 
The accounts of the assignees must be again examined 
or audited, and the assignees must be examined upon 
Iheir oaths, as upon the first dividend. 
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The Order of a further Dividend* 

FuftTUJCR DiVIDSND. 

At 



day of 
18 



Be it remembered, that we whose names are here- 
unto subscribed, being the major part of the com- 
missioners. authorized by a commission of bank- 
rupt now in prosecution against 
having met together the day and year and at i}6A 
place above-mentioned, in order to make a fur- 
ther dividend of the estate of the said bankrupt, 
pursuant to notice in the London Gazette for that 
purpose given : And it appearing to us^ by an 
order of dividend made the day of 
that the assignees were ordered to divide amongst 
all the creditors of the said bankrupt, who had 
proved their debts, and unto the claimants when 
they should have substantiated their claims, the 
sum of in the pound in proportion to 

their several debts: And that the assignees rv- 
tained in their hands the sum of £ 

And it further appearing to us by an examination 
of the proceedings, and by a statement in writing 
delivered to us upon the oath of 

assignees of the said bankrupt's 
estate, that there is the sum of ^ now to 

be divided, which sum is composed as follows ; 
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of 
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Gross sum recehed. \ 


Deduction to be mad from 








gross sum received. 


£. 


s. 


d. 


£. s. d» 


Retained at 






Payments duly 


last Divi- 






made . . • 


dend '• • 






Sums ordered by 


Sumsgotin 






us to be retained 


Dividends 








retained 








upon 








claims this 


. 


day ex« 








panged • 













Difference^ being the sum to be divided, £ 

And it also appearing to us that the debts proved 
and claimed on this and former days, and now 
standing upon our proceedings, amount to the 
sum of that is to say, 



£. s. d. 



Debts proved before this day • 

Debts claimed before this day, and 
now standing on the proceed- 
ings • • • 

Debts proved this day • 

Debts claimed this day 



• • 



• • • 



£. 



u 



^0 The Order of a further Dividend, 

And it also appearing to us tiiat the sum of £ 
so being in the hands of the assignees, to be 
divided, is sufficient to pay to the creditors who 
have this day so proved and claimed, the sum of 
in the pound ; and to pay to all the cre- 
ditors and claimants the further siim of 
in the pound upon their several debts; We do, 
therefore, order that the said dividends of 
in the pound shall be paid to or retajxxed. for such 
of the said bankrupt's creditors, whp (lave this 
day proved or claimed^ And we do further order a 
further dividend of in the pound, to be 

paid to all the said b«ttifcrupt's creditors, who 
have proved their debts, and unto the claimants, 
when they shall have substantiated their claims, 
in proportion to their several debts ; which said 
dividends, as we compute the same, wiU aipount 
to the sum of • And we do find that the 

assignees have not, nor has either of them wil- 
fully retained, or otherwise employed, any sum or 
sums, part of the estate of such bankrupt, con* 
trary to their covenant, or to the directions of the 
acts relating to bapkrupts. ■ , ■ 

JOHN NARES. 

EDW,, CHRISTIAN. 
. FRANCIS VESET. 



•/•:'■ li ii i M V 



* B « f ■ « 

When the assigndfefs biive recovered alf the property of 
the bankrupt or bankrupts, they may advertize a final 
dividend. The first dividend may be final, if there is 
no further property to be recovered ; and no dividend is 
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final, if tlie assignees can recover further property be«- 
longing to the bankrupt, which passed by the assign*, 
ment 

At the dividend which is advertized as final, the 
claims not substantiated may be struck out, and the 
sums reserved for them must be carried to the sum to be, 
divided. 

The bankrupt, if he has obtained his certificate, ought 
then to have his allowance reserved for him. 

He cannot properly have it allowed before the final- 
dividend, because it cannot before that time be ascer- 
tained what creditors will prove, or what the amount of 
tlie allowance will be. 

At every fdrther or final dividend, the creditors, whtf 
then prove, must have a dividend, if the effects will per- 
mit it, ecjual to'what was allowed the creditors at the 
former dividend. 

The claimaatsivho prove must have the priorifcy,'be-> 
cause so much is reserved for them when they substan-- 
tiate their claims. ■' '" 

It is the common practice for a claimant to call a meet* 
ing at his own expence to prove his debt, and then the 
assignees, the claim being proved, will be immediartely 
bound to pay his dividends upon it. 

If the former creditors and claimants have received 
fifteen shillings in the pound, and there is only sufficient 
to pay the creditors who have last proved five shillings in 
the pound, they must be content with that. ' 

It frequently happens that creditors who prove at a 
final dividend cannot receive so much as the former ere- 
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ditorf. This creates a doubt what allowance the bank- 
rupt should receive. 

There is no authority upon this point. The statute 
says, if the net produce of the estate over and above the 
allowiince be sufficient to pay the creditors who have 
proved ten shillings in the pound, the bankrupt shall be 
allowed five per cent, out of that neat produce, provided 
such allowance does not exceed £200. 

If twelve and sixpence in the pound, £T. 10s. percent* 
but not to exceed «£250; and fifteen shillings in the 
pound, ten per cent, of the neat produce^ but not to ex« 
eeed£300. 

Now, as the statute says, if the neat produce reco- 
vered shall be sufficient to pay all the creditors their re- 
spective dividends, and as this allowance was intended 
as a reward for the bankrupt's honesty, of which be 
ought not to be deprived by the negligence of the credi- 
tors, it has been my practice to order the bankrupt tbat 
allowance which he would have had, if these latter cre- 
ditors had proved at a former meeting, and an equal 
dividend had been paid to all, and to deduct so much 
from the sum then in the hands of the assignees. 1 vol. 
137. 

If the estate will not pay ten shillings in the pound, 
the assignees and commissioners may allow £3 per cent. 
to the bankrupt. But this allowance clearly ought not 
to be more than .£200, all that he can receive, when be 
pays £5 percent. 1 vol. 144. 

The power of allowing three per cent, is seldom at- 
tended to, though it must be a considerable object to an 
honest bankrupt 



form of an Order upon a final Dividend. td9 



Form of an Order upon a final Dividend. 

At 

18 

Final Ditidend. 

Be it remembered^ that we, whose names are here- 
unto subscribed, being the major part of the 
commissioners authorized by a commission of 
bankrupt now in prosecution against 

having met together the day and year 
and at the place above-mentioned, in order to 
make a final dividend of the estate of the said 
bankrupt, pursuant to notice in the London 
Gazette for that purpose given : And it appearing 
to us, by orders of dividend made the day 

of on the day of 

on the dav of and on the 

day of that dividends to the amount 

of in the pound have been by us ordered 

to be paid to the creditors or retained for the 
claimants. 

And it further appearing to us by an examination of 
the proceedings, and by a statement in writing 
delivered to us upon the oath of 

assignees of the said bankrupt's 
estate, that there is the sum of £ now 

to be divided, which sum is composed as 
follows : 



i 



dd4 Form nf an Order upon ajinal Dividend' 



Gross sum received. \ 


Deduction to be made from 






gross sum received. 


£. 


5. d. 


£. s. d. 


Retained at 




Payments 


last Divi- 




duly. 


dend • , 
Since got 




made • 






in • . 

Dividends 










retained 






upon 






claims this 






day ex- 






punged • 











Difference^ being the sum to be divided, £ 

And it also appearing to us that the debts proved 
on this and on former days, amount to the sum 
of £ that is to say, 

£. s. d. 

Debts proved before this day • • 
Debts proved this day • • • 



£. 



And it also appearing to us that the sum of £ 
so being in the hands of the assignees, to be 
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divided, is sufiicieat to pay the creditors who 
have thi% day so proved, the sum of in 

the pound ; aod to pay to all the creditor^ the 
further sum of in the pound upon their 

several debts : We do, therefore, order that the 
said dividends of in the pound shall be 

paid to such of the said bankrupt's creditors^ who 
have this day proved: And we do further order a 
final dividend of in the pound, to be paid 

to all the said bankrupt's creditors, who have 
proved their debts ; which said dividends, as we 
compute the same, vvill amount to the sum of 
leaving and no more in the 

bands of the said assignees. And we do find 
that the assignees have not, nor has either of them 
wilfully retained, or otherwise employed, any sum 
or sums, part of the estate of such bankrupt, con- 
trary to their covenant, or to the directions of the 
acts relating to bankrupts. 

EDW. CHRISTIAN. 

ROBERT TALBOT. 

FRANCIS VESEY, 



l^oritaerly the commis^oners received an affidavit of 
the truth of the statement of the accounts of the assig- 
nees, and dispensed with their personal attendance, but 
fao'w by thie 49 Geo. III. c. 121, s. 5, every assignee who 
has acted must attend personally, and be examined par- 
ticiilarly upon his oath. 

It IS U9tial for the solicitor to make out a list of the 
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creditors, with the amount of their debts, and the ftmounC 
of their dividends, according to the computation of sa 
much in the pound. He then gives each creditor a me- 
morandum, or order, upon the assignees to pay it, who 
take a proper stamped receipt upon the payment 

The solicitor for this is allowed in the account for the 
assignees a sum amounting to about two shillings and 
sixpence for each creditor. 

There requires no particular form. 

The creditor may give a letter of attorney Co any one 
to receive his dividend, or the bankrupt to receive bia 
allowance, but these require no particular form, and they 
are unnecessary, if the assignees are satisfied with their 
signatures and hand-writing to a receipt. 

If the dividend is adjourned, then the followbg me^ 
morandum must be made :—>' 

Memorandum of Adjournment of a Dividend. 

. At Guildl^U, London. 

January ^5, 1819^ 

Be it remembered, that this being the day and place 
appointed in the London Gazette, for the making 
a dividend of the estatie and effects of Francis 
Paf7;/ax, bankrupt, we the major part of the com- 
missioners named and authorized in and by the 
commission of bankrupt awarded and issued 
against the said Francis Fairfax, met accordingly, 
and received proofs of debts, and at the request 
of the assignees and creditors present^ the 
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dividend 18 adjourned to the next^ 

at o'clock in the forenoon, at Ouildhall. 

ROBERT CAPPER. 
ROBERT TALBOT. 
FRANCIS VESEY. 



SUPERSEDING A COMMISSION. 

The Chancellor will supersede the commission upen 
the petition of the bankrupt, or of any other penkm;- 
upon proof th^t any error or irregularity has^exi8.ted;or 
that it improvide emanavit; or was issued without th^^ 
necessary requisites. 3 vol. 728. . * > 

But it is superseded as a matter of cofurse upon' J;ha: 
petition of the bankrupt after any meeting, if all the 
creditors who have then proved, testify their consent 
that it should be superseded. 2 vol. 728* 

Provided also that the bankrupt has surrendered^ 
S vol. 730. 

And provided also that he is not under commitoient 
by the commissioners. 2 vol. 730. 

The mode of proceediug in that case, which is very 
common, is this, the bankrupt prepares a petition to 
have his commission superseded, because all the creditors 
who. have signed have expressed their consent that the* 
commission should be superseded. 

The creditors testify their consent upon that petition. 

That petition must be taken to the commissioners, 
with an affidavit of some one who saW each of the cre« 
ditoFB sign his name to that consent. Mind that he saw 
also the bankrupt sign his name to the petition. 

The proceedings must be taken with these to the 

Vol, III. S 
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^a Petition .% ^4f\ Mmlkmpi^. <o. svf^mde, i;c 

q(Mvmi8sioners« and they mjusfc be e^aipi^adibj) them ; 
and ^\certificate mu3t be granted by the^n that the per- 
sons, n^entipu^d in the certificate are all the creditors 
wbg b^VG then proved debts under the commission. 
They ought to certify also that the bankrupt has sur- 
rendered, and that he has not been committed by them. 

Every creditor must be included in this proceeding, 
however small the debt. 

This certificate ipay. be granted 'ei^\.er th€^ fif^t^ second, 
or third meeting, or in any stage of the proceedings. 
tih[ \^ .not. neceesftry, tbat tbi^ certigo^^e. should^ b^ under 
t^;ll^p qi tibe corpiujssjoners. 
vNpipwtQfetjhi^ proceeding U. directed by f»qji;,fi^tutew. 
U Aepe«di9 only upon the g^ni^j«l povi^^r. pf, the Chan- 
cellor over the commission-, or iipoa the ma^im^ that, 
qmmtj^9iffQte$t rmn^imrejuri pro «« wtroducto* 



I. 



Petiticfl by the Bankrupt to supersede Commission with the 

Consent of Creditors, 

Ib ike matter of Francis 
Fairfax, bankrupt. 

To the Right Honourable the Lprd High Chancellor of 

Great Britain. 

The bumble petition of the saidiAviictf' 
FairfaXy the bankrupt ^ 

Sheweth, 

Th^ a> ooramiseion of bankrupt under tbe Groat 
{Jeal of; the united kingdom of Gmat BrUmim^Bod 
Ireland, bearing date at JVestminsier^the' • dajf. 
^f ISl^, was;awai!ded.aiid/ issued 



S^^lil^g <t Gofmis^oH\ 



^ 



against your ]Vctitibner upon the petitioner Wil- 
Uam Wilson, of, &;c. which' oonHhisdibn was 
dinected'to certain commideionerfe th^relii specially 
nslmed- and authorized, the major jiart of whom 

' fi^und" and declared your petitioner bsiiikrupt. 

That the several persons whose names are hereunto 
subscribed, are all the creditors of your petitioner, 
who have proved or claimed, any debt under the 
said cOWirtii^siori, as^by the certific!ate o! ftie said 
cottmiissioner?v hei*eunto annexed, app^rs; and 
as all the said creditors of your petitioner are 
consenting that the said commission should be 
superseded, and for that purpose have signified 
' fteeir i^spective (*6nsetitB in Wrttihg'td tlie prayer 

: of this petition, at the fdot ht^teof/'^s* by affidavit 
ateb annexefd a^pjieart: 



r. 

■ 

I 



■ I • I 



t . « . 1' 



YoPT ji^tltioft^V^,' there- 
fdrd^vi bAmfely ' prays, 
that your' L6rdship 
w«ould bfe jljfleised to 
, order ttoff! ifhb said 
J 0dWtt«s»i6ii- of bank- 
rtiprawaHJed ')ind is- 
sitr^d^f^^T' y*ur pe- 
■ titioiier 4^% aiSbfresaid, 
ht iratti^diatlfly'super- 
sefded^ and that a writ 
of «tlpf7^«fe«s'db forth- 
with^ issue fbt* that 
purpose. 

And your petitioner shall ever pray, &c.< 

S2 



. JJVotvlSliJ. 

^ J^ili^Dg the certi6q9t^. 
, o^ t^he : €omn^i$$ioner8, 

.^nd the , affidavit of 
, Th^mm ThompMf, be 

iMsi prayedv . i 



2C0 Affidaint of seeing the Creditors sign, 6;c. 

• We whose names are hereunder subsicribed, do 
hereby most humbly testify and declare our con- 
.r sents to the prayer of the above petition, in case 
your Lordship shall be pleased to grant tbe same. 
Witness our hands, this day of November, 

1815. 



Affidavit of seeing the Creditors sign their Consent at bottom 
of the Petition to supersede the Commission. 

In the matter of Francis 

I. ^^ 

Fairfax, a bankrupt. 

Thomas Thompson, of, &c. maketh oath, that be this 
deponent did, this day of - 1815, 

see, &c. severally sign their names to a.coo&ent in 
writing, subscribed to the prayer of a petition of 
the said Francis Fairfax, of, &c. directed and in- 

' tended to be preferred to the Lord High Chancel- 
lor of Great Britain, most humbly praying that 
bis Lordship would be pleased to order, that tbe 
said copictfission of bankrupt therein mentioned 

. tp have been awarded and issued, afnd tbeti in pro- 
; secution against the ^said Francis Fairfbx; might 
be immediately supierseded, and that k'writ of 
supersedeas might forthwith issue for that purpose, 
or to tl)^t effect. And this deponeTttfufttier saitb, 
that the name«, &c. signed' ahd subscribed to tbe 
said consent in writing, are of the respective pro* 
per hand-writing of the said, &c. 

And this deponent further saith, that he did also on 
tbe said day of November, instant, see the 

said Francis Fairfax sign his name to the prayer 
of tbe said petition, so directed 'andi inttnded to 



• I 



Sitpentding a Commistion*^ ^ ■ ^n 

be preferred to the Lord High Chancellor of Great 
jPiitain, most humbly praying that his Lordship 
would be pleased to order that the said commission 
of bankrupt therein mentioned to have been 
awarded and issued, and then in prosecution 
against him the said Francis Fairfax^ might be 
immediately superseded, and that a writ of super' 
sedeas might forthwith issue for that purpose, or 
to that effect. 
And this deponent further saith, that the name, 
Francis Fairfax, signed and subscribed to the 
prayer of. the said petition, is of the proper hand- 
writing of the said Francis Fairfax, 

THOMAS THOMPSON. 
Sworn, &c. 



Certificate of the Commissioners to the Great Seal, that all 
the Creditors, who had proved, had consented^ 

Jn the matter of Francis 
Fairfax, a bankrupt. 

To the Right Honourable the Lord High Chancellor of 

Great Britain, 

We whose names are hereunto subscribed, being 
, . the miyor part of the commissioners named and 
authorized in and by a commission of bankrupt, 
I,, bear ir)g date at Westminster, the of Novem- 

ber, 1815, awarded and issued against Francis 
Fairfax,, of, &c. (Urected to us, John Nares, Ed- 
'Ward Christian, ^i^d Robert Capper, together with 
Robert - Talbot ^v^^ Francis Fesey, Esquires, do 
bumbly certify to your Lordship, that we the 



ffimjor part of the said commififiioDers, oti the said 
day of Navexiber, having ^begun to ^ut the 
«aid comniission into execution against the said 
Francis Fairfax, did find, that the said Francis 
Fairfax did, before the date and suing forth of 
tjae said commission, become bankrupt within the 
intent and meaning of tlie several slatittes made, 
and now in force, concerning bankrupts, some or 
one of them, and did therefore declare the said 
Francis Fairfax bankrupt accordingly. And we 
tlic said commissioners do further certify to your 
Lordship, that, &c. are the only creditors of the 
said Francis Fairfax, who have proved debts 
V^der thiei said commission. And we the said 
commissioners do further humbly certify to your 
Lordship, that we did meet pursuant to notice in 
the London Gazette for that purpose, on the 

id^y of the $ai4 nfionth of Novmi^Ts fo^ ^M 
proQf of debt?, and on ^^tKe day 

of the said month of November, for the choice of 
assignees of the said bankrupt's estate end efTects, 
when no other creditor proved or claimed anj' 
debt upder the said commission., at either of th/e 
said sittings. And wf; further certify, that the 
said Francis Fairfax has duly surrendered him- 
self to the commissioners named in the said com- 
(qisstOD, and that he has never been committed by 
)fce said commissioners. Witness our bands, this 
. day of Dgeamher, in the year of our Lord 

-' JOHNNARES; ' 

' ' EDW. <?HDRISTIAN^. 

' •'; it. ' RiOfiERT CA^rkR. 
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Memorandum of the Commissioners signing ihe above 

Certificate. 

At, &c. 

\ 

Be it remembered, that we ^whese names are here- 
unto subscribed, being the major part of the 
<:ommissioners named and authorized in and by a 
commission of bankrupt awarded and issued, and 
now in prosecution against Francis Fairfax, of^ 
&c. met the day and year and at the place above- 
said, and, at the instance of all the said bankrupt's 
creditors, under the said commission, made our 
certificate, and thereby certified to the Right 
Honourable the Lord High Chancellor of Great 
Britain, that we the said commissioners had de- 

- dared the said Francis Fairfax bankrupt, and that 
the said, &c. were the only creditors who had 
proved or claimed any debts under the said com- 
mission. Witness our hands, this day of 
December, 1815. 

JOHN NARESn 
EDW. CHRISTIAN". 
ROBERT CAPPER. 



Writ of Supersedeas, 

George the Third, by the grace of Go^^ of the 
united kingdom df Great Britain and Ireland, 
King, defender of the faith, and so forth. To 
our trusty and wett^treloved John Nares, Edward 
Christian, Robett Capper, KdbeH Tdlbot, aud 
Francis r<^iejf| 'EB<|iiites^ greetii^: Whereas w^ 



464 ,. tVrit of Supersedeas^ 

being informed that Francis Fairfax^ of, &c. using 
and exercising his trade of merchandize, by way 
of bargaining, ejichange, bartering, chevisance, 
seeking his trade of livihg by buying and selling, 
did become bankrupt within the several statutes 
tnade against bankrupts, to the intent to defraud 
and hinder fVilUam Wilson, of, &c. and others his 
creditors, of their just debts and duties, to them 
flue and owing; and we, minding the due execu- 
tion of the several statutes made against bank- 
rupts, did, by our commission under the Great 
Seal of the united kingdom of Great Britain and 
Ireland, bearing date at Westminster, the day 

of in the year of our reign, 

bame, assign, appoint, constitute, and ordain you 
our special commissioners, thereby giving, &c. 
[here recite the original commission to " diligence 
and effect," then add] Now forasmuch as the said 
Francis Fairfax, the bankrupt, by his humble 
petition, exhibited to oiir Lord High Chancellor 
of Great Britain, for the reasons therein contain- 
ed, prayed that the said commission might be 
superseded; whereunto we graciously inclining, 
do, by these presents, will and command you, 
and every of you, to stay and surcease all further 
proceedings upon the said commission, and that 

you supersede the same accordingly, as our spe*^ 
cial trust is in you reposed. Witness ourself at 
Weitminster, the day of in the 

year of our reigri. 

tHURLOW. 



«.; • ^ 



Wbei^ this writ is obtained, the commiasioners roust 
W «enred ther^wUbf by deli? ering to each of them a 
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tjopy» stud then the proceedings are at an end; and 
tiotice thereof is given in the Gazette. 



Advertisement 

Whereas a commission of bankrupt, bearing date 
on or about the day of October, 1815, 

was awarded and issued against Francis Fairfax^ 
of, &c. This is to give notice, that the said com- 
mission is, under the Great Seal of the united 
kingdom of Great Britain and Ireland, super- 
seded. 



This advertisement is not necessary, but the bankrupt 
for his own sake will procure its insertion. 

The first origin of this proceeding, and the present 
practice upon it, is explained 2 vol. 725. 

An important question may arise upon it, which has 
never yet been answered, viz. Whether any other credi- 
tor can sue out another commission upon the same act 
of bankruptcy ? 

From the history I have given of this proceedings 
2 ▼ol. 725, one may conclude that any other creditor 
may sue out another commission upon the same act of 
bankruptcy ; for though the creditors, who had proved, 
consented the commission should not proceed, yet 
there seems to be no reason or equity whatever that they 
should preclude the rest of the creditors from having the 
benefit of a commission of bankrupt. 

PETITIONS, 
In the books of precedents there are a variety of foruM 
of petitions given, which long since have become unne- 
cessary, and wbi^b, if presented now, the ChdnceUor 



deS PeHtions. 

will disiwhis with costB, -either because it b«8 beeii decide 
that the prayer of thie petition •cannot be grafited, or be« 
caiise what is prayed by the -petition may now be done 
by the commissioners, without the Chancellor's au- 
thority. In ^11 such cases he will dismiss the petition 
witli costs. 

I shall here emiraerate such petitions according to their 
titles. 

1. A petition for altering the teste of a comniission, 
and for resealing the sarn^ after it has been opened. 

This cannot be granted. 

2. Petition for discharging bankrupt out of custody, 
plaintiff at law becoming petitioning creditor. 

As soon as the petitioning creditor proves bis debt be^ 
fore the commissioners, the bankrupt «Bust be dis- 
charged. 

See 2 vol. p. 693. 

3. Petition for distinct accounts of separitte estates* 
This not necessary. 2 vol. 240. 

4. Petition of executors of a separate creditor on be- 
half of themselves and all other the separate creditors, 
for liberty to prove under joint commiasion. 2 vol. 24(K 

, This, like the last, is not bow necessary. 

5. Petition on the behalf of the bankrupt, that a ere* 
ciitor may elect to proceed at law, or abide by the cem* 
mi$sioQ« 

> This is not now necessary. See 2 v^. p. 693. 

6. Petition for sal^ of ihortgaged prewiaes* 
This is not now necessary. 2 vol. 319. 

7. Petition to expunge the proof of a debt. 

In this petition it is stated that the debt is discharged; 
\i^ben that is the case, it may be expunged by th^ c6tn- 
miaiioners, but if it ought not to have been fefceiv^, 
tbl^ fnufit be& petition t6^ exptmge. i Vbl. 479. * 



- 8. Petitiw of Uhc wife of a bankrupt, ^-who liad a 
separate estate,) that ehe, or tier trustees on ber behalf, 
might be admitted creditors under her husband's com- 
iKUSsipn for £5,030, wbicb were at4iiferent Aiipesientlify 
her and her trustees to the said baul^rupt, before he be« 
came so. 

This is not necessary, udIqs^ ihe cotfnmis&kinefs refuse 
the proof, which they ought sot ito do, AH equitable 
debts may, like legal debts, be proved. See 2 vol. 473. 

9. Petition of trustees under a deed of composition, 
(who received a dividend ti^ereby on their debt,) that 
they might be admitted creditors under the commis- 
sion for the remainder of their debt. 

This unnecessary, for the same reason as the last 

10. Petition to remove an assignee because be has be- 
come a bankrupt. 

This is now unnecessary. 2 vol. 312. 

11. Petition to discharge two assignees, (bankrupts,) 
and that new assignees may be chosen in their stead. 

This unnecessary as the last. 

12. Petition to grant a certificate under an insolvent 
act. 

This petition, and all the proceedings under it, have 
long been a nullity. 

The 18 Geo. III. c. 52, a temporary expired act, gave 
such a power to the Chancellor, when the creditors re- 
fused their consent. 

These twelve petitions will now produce no effect, 
except the payment of costs by the petitioners. 

Of petitions to the Chancellor in bankruptcy there 
must, according to the existing circumstances, be an 
infinite variety. It would unnecessarily swell the dimen- 
sions of the book if I inserted several of them. 

The five following, which are most in use, and which 
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have been presented with success, will perhaps be suffi' 
cient to shew their nature and form: — 



Petition 5y an Jssignee to enlarge the time of the Bank* 

rupfs Surrender. 

In the matter of Abraham 
Dantziger, a bankrupt. 

To the Right Honourable the Lord High Chancellor of 

Great Britain. 

The humble petition of James Richardson, 
of Cateaton Street, London, merchant, 
sole assignee of the estate and effects of 
the said bankrupt. 

Sheweth, 

That on the 8th day of April, 1815, a commission 
of bankrupt under the Great Seal of Great Bri^ 
tain was awarded and issued against Abraham 
Dantziger, by the name and description of Abra- 
ham Dantziger, of Change Alley, London, mer- 
chant, partner with Lipman Saligman Dantziger, 
of Hamburg, merchant, carrying on trade under 
the firm of L, S. Dantziger ^ Company, and was 
directed to John Nares, Edward Christian, Robert 
Capper, Robert Talbot, ?Lnd Francis reset/. Esquires, 
to execute the same. 

That the said Abraham Dantziger hath been duly 
declared a bankrupt, and by summons under the 
bands of the major part of the said commis- 
sioners, and also by notice in the London Gazette, 
Wis required to surrender himself to the said 
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, commissioners to be .eicnmined by tbem at the 
several 4ays aad times, therein particularly men- 
tionedy touching the disclosure and discovery of 
bis e§t:4te and effects ; and; on the. ^th day of this 
iQSlant, May^ the said Abraham Dantziger was 
by such. sumnnons and notice required to finish his 
exajonin^tion under the said commission. 

That on the 2d day of this instant, Mat/, being the 
day appointed, according to notice in the London 
Gazette, for the choice of assignees Qf the said 
bankrupt's estate and effects, your petitioner was^ 
chosen sole assignee of the estate and effects of 
the said bankrupt, and an assignment thereof duly 
made to him by the major part of tfae.s^id comr 
missioners under the said commission. 

That some short time previous to the date of the 
said commission the said bankrupt quitted this 
kingdom, and is now residing in foreign parts, as 
your petitioner is informed, and verily believes. '* 



Tour petitioner therefore 

most humbly prays your 

Lordship that the time 

90ih Mat/^ 1815. for the|» said bankrupt's 

Let the time be en« surrendering himself and 

larged as prayed, disclosing and discover-^ 

but such surrender ing vhis estate and effects 

is to be made be- to the acting commis- 

tween the hours of sioners under the said 

eleven and one of the commission, and finish* 

dock of the 49th ing bis examination be- 

day. Hereof give fore them, may be en-r 



fW Pma^i^ tite Bankpnpn ^. 

rid^e to tBfe* cotti'- terged' ter «ie» s^ace of 

Dfii^sJefners forth*- forty-ni'n^ dfe^j to "be 

#itH; computed from' the *i7th 

BtDON, G. day of this insfeht. May. 

And yooT petUhMer shall 

ever pray. 

James' BUeharcUon. 

Witness to the signa- 
ture, 'Robert Vincent t 
Basinghall Street. 



Potion By tJk Bankrupt himsetf to' enlarge (his tb/n^ of his 

Surtender. 

< • 

Jn thenwUerof John Franois' 
Gran^ a bankrupt 

To tbi& Right; HoBourabte the Lord KigH Cbert^llor of 

Great Britain. 

The humble petition of the said John 

Francis Grant. 

-• - • ■ 

' Tinttt a commission^ of banUr^^t ikid^'the Great 
I 9ee,hotGreat Bntuin^ beariia<g dat)^ at' Wii^hiinster, 

the tvrenty-second day* of Nor^wfeey* ladf,' upon 
the petition of Lewis Inkson^ of AdakH^ Street ^ 
Adelphiy in the county of Middlesex^ tbilor, was 
awarded and issued against your petitioner- by the 
nan»e smd description of John Fritntis'Grnnt, late 
i0 tha Island of Saifti Fincenfs, but now of 
Ckarhtit Street^ Fitzrof Square, in the county of 



If 



j^etftipn h^ the Ba^mft^ Sst. tTt 

ikffcWeae^, mierchant, broker, dealer and chapman, 
wbich GQOHnission was directed to John Reeves, 
Richard fVooddesoji, Archibald CuUen, Richard 
WilsqUf and George Niget Bdm€Nxl% Esquires, as 
cQmrpiasioners to execul^e; the same. 
That your petitioner hath been d^l^red a bankrupt 
by the major pjivt oC the said coran)issioners. 
And by summons under their, hands, and by 
notice in the London Gaz^eUe of Saturday^ the 
twenty- si'xlTi day of Noti^iwftcr last, was Required 
to surrender himself to the said comn^issipners or 

• * I 

the maffor part of them at Guildiiall, London^ on 
the thfrrfund tenth days of this instant,' Decern- 
her, at* ten of tlie clock in the forenoon »bn each 
of t4ie said dbys, touching the discldstrr^ of his 
ekia^t anld^ efiisets; and-' on ttto^ seventh day of 
January neixt to finish his examination under the 
a^td\ Goto miesioQv 

ThftA jiDCKir' petitioner did surrender himself to the 
said xxiiQinttqioflers on the said tenth day of this 
instant, December^ and submitted to be examined 
touching the disclosure and discovery of his estate 
and efiei:ts, and conformed himself .to the several 
acts of parliament ipade s^^d, now in .force cppi- 
cerning banttrupts. ^ 

That yoigr petitioner is, preparing and settling his 
iai&irs in oiAex to make a, full disclosure apd di3.- 
cpyef)^, of hi?, estate, and effects,, hut. ypgr ,pf^i- 
tioner,6fuis it impossih^ to finish thejs^i^^by ^h/9k^ 
time limited by the said commissioners* summons 
and notice respectively for that purpose. 
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23d Dec. 1814, 
Be it as prayed, but 
let the surrender be 
made between the 
hours of eleven and 

t 

one of the clock in 
the forenoon on the 
third day. Hereof 
give noticf^: to the 
ppnimissioners forth- 
with. 

ELDON, C. 



*• • I 
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Your petitioner therefore 
most humbly prays that 
your Lordship would be 
pleased to order that the 
time for your petitioner 
surrendering himself to 
the said commissioners or 
the major part of them, 
and fully disclosing and 
discovering his estate and 
ejects, and finishing his 
last examination under 
the, said, qoron^isaion, be 
enlarged, for the space of 
three d^y^ to be com«» 
puted from*, the seventh 
day of . t January next. 
And yoqr petitioner shall 
ever pray^&o. 
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'Tliese two last petitions require hd affidavit * They 
af6 received at the Bankrupt Office, apd ^re granted of 
CQiirse. 

'One of them is frequently presented, because three 
commissioners cannot attend on the forty-second' day. 

When they can attend, and the time is (enlarged, they 
(Might to meet itnd receive the proof of debt9« 
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PetUion for Joint Creditors, S^c. 973 



A Petition for Joint Creditors to prove under a separate 

Commission. 

In Chancery. 

In the matter of George 
Gray^ a bankrupt. 

To the Right Honourable the Lord High Chancellor of 

Great Britain. 

The humble petition of John Helbert Israel, 
and Israel Israel^ of Saint Mary Axe^ in 
the city of London^ merchants, joint cre- 
ditors of the said George GrayytLnd John 
Gray, his late partner, on behalf of him- 
self and all other the joint creditors of 
, the said George and John Gray. 

Sheweth, 

That previous to the 25th day of May last, the said 
George Gray and John Gray carried on business in 
partnership as hardwaremen and silversmiths, and 
became indebted to your petitioners and other 
persons in respect of such copartnership. 

That there is a joint property of the said George and 
^ John Gray. 

That on or about the 7th day of November, a com- 
mission of bankrupt was issued against the said 
George Gray, under which he was declared 
bankrupt 

That your petitioners are informed, and believe, 
that the said John Gray is insolvent, or that he is 
gone abroad, and resides out of the jurisdiction of 
the laws of England. 

Vo^. in. T 



^74 Pttiiion hy an Assignee, kc 

Your petitioner therefore most humbly 
prays your Lordship, that your peti- 
tioner and all other joint creditors of the 
said George and John Gray^ may be at 
liberty to prove their debts under the 
commission against the said John Gray^ 
and that distinct accounts be kept of the 
joint and separate estates. And that the 
costs of this application be paid out of 
the joint estates ; and that your Lordship 
v^ill be pleased to make such further 
order as to your Lordship shall seem 
meet. And your petitioners, &c. 

John Helbert Israel^ 
for partner and self. 

Witness, C. Martin^ 
Vintners Hall. 



A Petition by an Assignee to be ditchargedfrom his trust. 

In the matter of George Sharp, 
William Sharp, and George 
Sharp the younger. 

To the Right Honourable the Lord High Chancellor of 

Great Britain. 

The humble petition of Myles McDonnell, 
one of the assignees of the estate and 
effects of the said George Sharp, William 
Sharp, and George Sharp the younger. 

Shewetb^ 

That a commission of bankrupt under the Great 
Seal of Great Britain, bearing date at Wtstminster, 
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the first day of October, in the year one thousand 
eight hundred and twelve, was awarded and issued 
against the said George Sharp, William Sharp, and 
George Sharp the younger, by the description of 
George Sharp the elder, William Sharp and George 
Sharp the younger, of Threadneedle Street, in the 
city of London, naerchants, and copartners, who 
were accordingly thereupon duly found and de* 
Glared bankrupts by the major part of t|ie com- 
missioners acting under the said commission. 

That on the thirty-first day of the said month of 
October, Alexander Glennie, Richard Mee Raikes, 
George Meyer, and Thomas Solley, of the city of 
London, merchants, together with your petitioner, 
were chosen assignees of the estate and effects of 
the said bankrupts; and on the same day the 
major part of the commissioners named in the 
said commission, assigned and transferred all the 
personal estate and effects whatsoever of the said 
bankrupts unto the said Alexander Glennie^ 
Richard Mee Raikes, George Meyer, and Thomas 
Solly, together with your petitioner, in trust for 
themselves and all other the creditors of the said 
bankrupts who should seek relief under the said 
commission. 

That on the twenty-eighth day of May, 1813, the 
said Thomas Solly, upon his own application to 
your Lordship, was discharged by your Lordship's 
order from being one of the assignees of the 
estate and effects of the said bankrupts under the 
said commission, and in pursuance thereof re« 
leased and assigned all his right and interest in 
and to the same unto the said Alexander Glennie, 



276 Petition by an Jlssignee, SfC. 

Richard Mee Raikes^ and George Meyer,' together 
with your petitioner. 

That on the twenty-eighth day of January, one 
thousand eight hundred and fourteen, the said 
Alexander Glennie, upon his own application to 
your Lordship, was discharged by your Lordship's 
Older from being one of the assignees of the 
estate and effects of the said bankrupts under the 
said commission ; and in pursuance thereof re- 
leased and assigned all his right and interest io 
and to the estate and effects of the said bankrupts 
unto the said Richard Mee Raikes, ^nd^ George 
Meyer, together with the petitioner. 

That your petitioner, being in a very ill state of 
health, is unable to continue to act in the trusts 
reposed in him as one of the assignees of the 
estate and eflccts of the said bankrupts, and in- 
tends shortly to leave this country and proceed to 
and reside for some time in Spain, for the benefit 
of his health, and in pursuit of his mercantile 
objects ; and is therefore desirous of being dis- 
charged from longer continuing an assignee of the 
estate and effects of the said bankrupts. 

Your petitioner therefore most humbly 
prays your Lordship that he might be 
discharged from being one of the as- 
signees of the estate and effects of the 
said bankrupts, and that he may release 
all his right, title, and interest thereiB^ 
to the said Richard Mee Raikes anc 
George Meyer; or that your Lordship ./ 
will be pleased to make such order i^So 
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the premises as to your Lordship shall 
seem meet. And your petitioner will 
ever pray, &c. 

(Signed) Myles McDonnell. 



Witness, &c. 



A Petition by a Creditor^ with an equitabk Mortgage to 
have the Premises sold, and that He may prove the 
deficiency. 

In the matter of Thomas 
Hagger, a bankrupt. 

To the Right Honourable the Lord High Chancellor of 

Oreat Britain. 

The humble petition of Robert Hulme, of 
Leadenhall Market, in the city of Lon^ 
don, salesman. 

•Sheweth, 

That the said Thomas Hagger and your petitioner 
had for several years previously to the bankruptcy 
of the said Thomas Hagger, various dealings and 
transactions together, in the course of which the 
said Thomas Hagger became indebted to your pe- 
titioner in a considerable sum of money for goods 
sold and delivered by your petitioner to the said 
Thomas Hagger. 

That in order to secure to, your petitioner the pay- 
ment of the debt then due to your petitioner, and 
to induce your petitioner to continue the said 
dealings and transactions, and to give further cre- 
dit to the said Thomas Hiigger, the said Thomas 
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Hagger, in or about the month of May, 1812, 
deposited with your petitioner the copy of the 
admission of the said Thomas Hagger to all that 
customary messuage or public house, commonly 
called or known by the name of the Coach and 
Horses, situate at Plaistow Cross, within the manor 
of Wistham, in the county of Essex, with the 
yard, coach-house, stable, garden, and appurte- 
nances thereunto belonging, then ot tbien late in 
the occupation of JaMes Vose. And also all the 
customary cottage or tenement, with the appur- 
tenances thereunto belonging, situate on the 
north-west side of, and adjoinitig to the daid mes- 
suage or tenement, then ot then late in th6 occu- 
pation of Mary Atkins, widow. And also all that 
other customary cottage or tenement, with the 
appurtenances thereunto belonging, situate on the 
i^6uth-eadt isid^' of, and fldj5ining to the said mes- 
suage bi teneiiifent, theti 6r thcti late in the occu- 
pation of John Carrttt. *to all which said pre- 
mises the said Thomas Hagget was Udmitted 
, tenant, at a court leet and, view of frankpledge, 
together with a general court baron and customary 

{ court, bolden in and for the said manor on ilfou- 

, ' , day, the 7tb day of Aprils 1806, and of which 
he then was and coDtinu^d to be tenant. And 
tlie said Thomas Hagger ^^ti the same time depo- 

;.:. ^ited with your petitioner sundry deedd and other 

writings relating to the title of the said Thomas 

./ : J^^S^ ^o ^he said copyhold premises. 

j. , :T,hat the said copy of the admission of the said 
, Thomas Hagger, and the said deedf) and other 

-^ r) 1 :: jwritings, vrem so deposited by the wM Thomas 

?!>u^ ).r^ ffcTgg^ w^itH tUe^l^iti<nieri asasecarity^ as well 
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for the debt then due from the said Thomas Hagger 
to your petitioner, as for suay farther sum or sums 
of money to become due from the said Thomas 
Mugger to your petitioner^ in consequence of any 
such further dealings and transactions to be had 
between them, but that no memomndum or other 
writing was made or signed by the said Thomas 
Hagger or your petitioner, explanatory of the 
intent of such deposit, either at the time of such 
deposit, or at any time since* 

That the several deeds and writings above men- 
tioned, or referred to, have ever since such de- 
posit remained in the eustody or possession of 
youf petitioner, or of his solicitor on hi» behalf, 
save that the said Tbotnas HuggePf a few months 
after such deposit, applied to your petitioner, 
saying, that be was going ta dispose of the said 
copyhold premises^ and asked your petitioner to 
lend him the said deeds and writings ; and your 
petitioner accordingly lent the same to the said 
Thomas Hagger, considering that he was to be 
paid his debt out of the purchase-money, but 
that suc|i purchase went off, and the said deeds 
and writings were shortly afterwards returned by 
the said Thomas Hagger to the petitioner. 

That a commission of bankrupt, bearing date at 
Westminster, the 7tb day of June, 1814, has been 
awarded and issued against the said Thomas Hag' 
ger, under which he has been duly found and 
declared a bankrupt ; and that William Slack, of 
High Street, Islington, in the connty of Middlesex, 
butcher; George Cock, of Cheapside, London, 
carpenter ; and Robert Goswett Giles, of Billiter 



s. 



DIGEST OF THE CASES 

Decided since the Two Volumes of the Origin, ProgresSj^ 
and present Practice of the Bankrupt Law, were 
printed ; with the Author*s Observations. 

They are arranged in the Order of the Two Volumes* with a 
Reference to the Page, to which they might be added. 
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GIFTS TO CHILDREN. 

Monet/ given by a father to advance his son in trade cannot 

be recovered by his assignees. 

Add to 1 vol. 26. 

Money given by a father, who is a trader, to his son, 
to advance him in business, is not within 1 Jac. I. c. 15, 
s. 5, and cannot be recovered from the son by the assign 
nees of the father, if he becomes a bankrupt. 

Lord Ellenborough observed, that the statute had not 
the word money, and seemed to be confined to things^ 
which were the subject of conveyance. 

Kensington v. Chantler, 2 Maiu and Selw. 36. 1813. 



COMMISSION— BANKRUPT'S DEATH. 

The commission is not valid, if the trader dies before he i$ 

declared a bankrupt* 

Add to 1 vol. 37. 

The commissioners had qualified and received proof 
of the petitioning creditor's debt and the trading, but 
the bankrupt died before they bad proof of the act of 
bankruptcy. 

Lord Eidon thought the commission ought not to pro* 
ceed, unless he had been declared a bankrupt. 

Exparie Beai. 2 Fes. and Bea. 29. 

Lord Talbot's judgment in fVarringfon v. Nortion was 
not citedt See 1 vol. 37. 

Mr. Fesy^ in a note to axparte Beal, thinks, because 
the statute calls the party an offender, be must be de« 
Glared one by the commissioners ; but throughout the 
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two first statutes he is said to be an offender from the 
time he commits the act of bankruptcy, not from the 
time he is declared a bankrupt. 

He is called an offender from a reference rather to 
moral justice, than to legal justice. 



REPUTED OWNER. 

Add to 1 vol. 48. 

The plaintiff purchased seventy-eight pockets of hops 
of Moore, and agreed with him that they should remai<a 
in his warehouses at the rent of a penny a pocket per 
week, until the plaintiff should re-sell them. Before 
the re-sale, Moore became bankrupt. 

The assignees refused to deliver the hops to the plain« 
tfff» and he brought an action of tro>ver against them.-^ 
Upon the trra4 it was proved to be the custom of the 
trade for the purchaser to leave hops in the seller*s ware* 
house, paying him a rent. The hops in question were 
exposed to the view of customers, promiscuously with 
the bankrupt's stock, and undistinguished by any mark, 
1>ecause a mark would prejudice the sale, by shewing 
how long they had been in the market. 

The plaintiff obtained a verdict. 

But the court of Common Pleas granted a new trial, 
observing, that there is not bere, snch a clear, distinct, 
and precise custom proved, as would enable others to 
see that tkiese tnay met be the bops •of the possessor. 

Thackt/noake v. Coek, 3 Tmnt. 4B7. 1811. 

It is difficult to reconcile this case with exparte Flyn, 
1 vol. 48, and former decisions. 
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PROTECTION. 

A creditor attending to prove a debt has the same protection 
as a party attending a court ofju%tice. 

Add to 1 vol. 131. 

A creditor attending to prove his debt before the com- 
missioners, is protected like all parties attending the pro- 
secution of a suit in a court of justice; and the Chancellor 
ordered such creditor to be discharged, with his reason- 
able costs and expences to be paid by the solicitor and 
the officer. i 

Exparte List re Gumming^ 2 Rose^ 24. 1814. 



PROTECTION. 

The bankrupt is entitled to his protection^ though the com* 
missioners omit to indorse his surrender upon his summons. 

Add to 1 vol. 131. 

If the commissioners omit to indorse the bankrupt's 
summons with the memorandum of his surrender, he is 
notwithstanding entitled to protection, having once sur- 
rendered, till the enlarged or adjourned day. 

Price* 8 case, 3 F«. and Bea. 23. 



CERTIFICATE. 

Certificate tinder a second commission is no bar, unless the 
effects have actually produced Ids. in the pound. 

Add to 1 vol. 149. 

* 

In an action against the maker of a promissory note, 
the defendant pleaded his bankruptcy, and at the trial 
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put in the commission and his certificate. The plaintiff 
proved that this was a second commission, and he called 
the assignee to prove the effects would not produce fif- 
teen shillings in the pound, but he proved that it was 
probable they would produce fifteen shillings in the 
pounds 

But Lord Ellenborough and the court afterwards held, 
that the certificate under the second commission was no 
bar to the action, unless the effects had actually pro- 
duced fifteen shillings in the pound. 

Coverley v. Morley. 16 Eoit^ 225. 1812. 

Lord Ellenborough suggested that the proceedings 
might be stayed upQn motion, until a dividend was de« 
clared. 



ALLOWANCE. 

tf joint property is divided under a separate commission, 
the bankrupt cannot receive an allowance from it. 

Add to 1 voL 147. 

« 

Where there was a separate commission against one 
partner, and the usual order that the joint creditors might 
prove under it, and distinct accounts might be kept. 

The joint creditors received eighteen shillings in the 
pound, and the separate creditors two shillings in the 
pound. 

Lord Eldon held the bankrupt was not entitled to any 
allowance. That the distribution of the joint property 
was formerly made by a bill in equity, and it was now 
made by a specialrorder of the Chancellor, which could 
jiot give the bankrupt greater privileges, than, where 

Vol. til U 
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the joint property was distributed by a decree of the 
court. 

Exparte Farlow. 1 Rose, 421. 1813. 

Soaie iQCOQSistency has crept into this subject* The 
allowance to the bankrupt and his certificate were intro- 
duced together into the bankrupt law, and were intended 
to be together one joint reward for bis honesty and con- 
formity with the bankrupt statutes. 

The same section, which declares that the bankrupt 
who in all things conforms shall be allowed so much by 
his assignees, proceeds without stop or pause also to de- 
clare, that he shall be discharged from all debts which 
be owed when he became bankrupt 

But his certificate frees him from these joint debts ; it 
seems to follow, therefore, that he should be recompensed 
by the same statute for the benefit which the joint cre- 
ditors have derived from his honesty and conformity. 

The Chancellor has clearly jurisdiction over the assig- 
nees to order the payment, but if the bankrupt is enti- 
tled to it under the statute, I should think it might be 
recovered also in a court of law. 

See the case of Groome v. PottSy 6 T. R. 648, where 
such an action was brought. 



SECOND or THIRD COMMISSION. 

The bankrupt pays 15s. in the pound, and obtains his eerti* 
ficate under a second commission. 

Add to X vol. 148. 

If under a second commission the bankrupt obtains 
his certificate, but does not pay fifteen shillings in the 
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pounds his future effects cannot be claimed by bis assig- 
nees, bat be is lii^ble. to an action by each <ii*editor. 

And a third commission may be sued out against him. 
which is not supersedable, because he has not paid fif- 
teen shillings in the pound under the second. 

Exparte Hodgkinson. George Cooper^ 99. 1815. 

This is now fuiiy established, though the construction 
of the statute appeared to me to be otherwise. 

The creditors under the second for the remainder, and 
the new creditors, seem to have an equal right under 
the third. 



CERTIFICATE. 
Add to 1 vol. 148. 

m 

The bankrupt after one commission began trade again, 
and a second commission was sued out against him, and 
he obtained his certificate under the second commission^ 
but did not pay fifteen shillings in the pound. 

The assignee under the second commission seized by 
the messenger property of the bankrupt acquired after 
the certificate. Chief Justice Lee and the court of 
King^s Bench held that the assignee could not seize such 
property ; and the same was afterwards held by Ch. J, 
Willes at nisi prius. 

JMey V. Bell. Dav. 515. 1744. 



Add to 1 vol 157. 

Lofd Eldim has lately recalled a bankrupt's certificate 
after allowance, because it had been iflipropedy ob« 
tained. ''v 

Exparte Greatorex, \^ 

U3 ' 
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The certificate void, if the bankrupt permits fictitiou9 

debts- 

Lord Eldon will never d.1Iow a certificate where a bank- 
rupt has knowingly permitted fictitious debts to be 
proved, 

Exparte Shirley re Braham, Rose, Hi. 1814. 

He clearly has not conformed to the bankrupt laws. 



Add to 1 vol. 159. 

If a bankrupt is not served with the petition to stay 
his certificate^ upon which an attendance is ordered on 
the next day of petitions^ the certificate shall go of 
course. Although he afterwards took office copies of 
the affidavits, the Chancellor will not bind him to his 
prejudice by that act. 

Exparte Kendall, 1 Fes. and Bea. 543* 



CERTIFICATE DISCHARGES COSTS. 
Certificate discharges costs after bankruptcy* 

Add to 1 vol. 164. 

The plaintiffs obtained judgment after bankruptcy for 
a debt due before. The defendant obtained his certifi- 
cate, and afterwards brought a writ of error in parlia- 
ment. The wrif of error was non pressed for want of 
assignment of errors, and «£40. costs of nonpros in error 
was awarded against bim. . Xl^e plajjitiff issued a fieri 
facias for these co&tfi)» w.t^ich.th^.opurt of King*$ Bench 
set aside upon a motion. 

Seoti v..4m6r»ff. 3 MatLwd Selw. 3*6. }^li.y. 
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In this case he might have abandoned the action, and 
have proved the original debt under the commission. 



COSTS. 
Add to 1 vol. 165. 

It was contended, that the guarantee of a bill, who 
had obtained his certificate, and was discharged by the 
49 Geo. IIL c. 12, s. 8, was not a competent witness for 
the defendant in an action upon the bill, because he 
would still be liable to the costs in this action. 

Mamfield, C J., and Heath, J., the only judges pre- 
sent, agreed that the costs must follow the debt, and 
that it was impossible to separate them. 

Brind v. Bacon, 5 Taunt. 174. 

This surely was said inadvertently. The contrary 
seems now to be fully established. 



CERTIFICATE. 

If the defendant in an action for damages becomes a bank" 
rnpt between the verdict and judgment, the debt is not 
discharged by his certificate. 

Add to 1 vol. 166. 

A verdict was obtained for £l50, in an action for se- 
ducing the plaintiff's daughter. The defendant after- 
wards became a bankrupt, and obtained his certificate. 
The plaintiff after that signed final judgment, and took 
the defendant in execution. 

The court of King's Bench refused a rule nisi for dis- 
charging the defendant out of custody. Lord Ellenbo^ 
rough said it was governed by the case exparle Charles. 

See 1 vol. d79. Buss v. Oiibert, 2 Mm. ^nd &te« 70. 
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WITNESS, 

Add to 1 vol 180. 

Upon an application to the Chancellor to order a wit* 
ness to attend, who had refused, without having his 
expences paid him. Lord Eidon said, a witness is 
bound to obey the summons of the commissioners, and 
they shall allow him such costs and charges as in their 
discretion they shall think fit. 

But he cannot refuse to attend without having bis ex- 
.pences paid, unless he is unable to attend without such 
previous payment. 

Exparte Benson, 2 Rose, 75. 1814. 

There is some confusion in this case ; it is not stated 
for what purpose the witness was summoned. 

The commissioners by I Jac. I. c. 15, s. 10^ have full 
power to compel a witness to attend^ who is suspected 
of concealing or detaining the bankrupt's property. 

See 1 vol. c. 30. 

But witnesses to prove the act of bankruptcy, &c. at 
the opening, the commissioners have no power to com- 
pel. The Chancellor must compel their attendance upon 
what conditions he pleases. 



PROCEEDINGS. 

Deposiiiont upon which ihe commhsioneri make a report are 

part of the proceedings. 

Add to 1 vol. 191. 

Tbe depositions upon which the commisBioners make 
a iiep0rt:ar0 part of the proceedinga, and ought; to. be 
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filed and kept with them, and a party interested may 
have an order fVom the Chancellor to inspect them. 
Expajte Newton, 2 Rom, 19. 1813. 



COMMITMENT. 
ffow the Chancellor can discharge ypon a petition. 

Add to 1 vol. 193. 

When there had been a commitment of the bankrupt 
for not giving a satisfactory answer to a long and intri- 
cate question, referring to a previous private examina- 
tion, there was a petition by the bankrupt to be dis« 
charged. 

Lord Eldon expr^sed his doubts whether he had juri^* 
diction to discharge him upon petftion, observing that 
the Chancellor did liot deal directly with the eommit- 
inent ; but by his advice and order impressing upon the 
commissioners the expediency of reconsidering, whetheif 
they were perfectly right in the exercise of their au- 
thority. He concluded by proposing to intimate to the 
commissioners, which will be sufficient without an order, 
that they should review the casf, und re-examine the 
bankrupt forthwith : but if pressed, to discharge him; 
doubting whether I can upon petition, I will have that 
ascertained, and if the writ of habeas corpus should be 
necessary, I will issue it immediately. 

Expurte fliams, 18 Fes. 237. 1811. 
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Return to, the commitment of the commissioners. — The 
Chancellor remanded, hut recommended further inquiries. 

Add to 1 vol. 197. 

The bankrupt, who had been committed by the com- 
missioners for not having given a full and satisfactory an- 
swer to their question, petitioned the Chancellor to be 
discharged. The Chancellor ordered a writ of habeas 
corpus to issue; the writ was returned with the warrant 
pf commitment by the commissioners, 
. It stated the questions of the commissioners, and the 
answers by the bankrupt. They were principally re- 
specting £400, which the bankrupt declared he had 
given to a man, that he might keep secret his knowledge 
that the bankrupt bad had an improper connection with 
a woman, the wife of another man. 
. The Chancellor remanded him, thinking the coramifl* 
sioners ought to make more minute and particular in« 
quiries. 

Exparte Oliver, 1 Rose, 407. 1813. 



CERTIFICATE. 



Petition to stay a certificate. 



Add to 2 vol. 201. 

* . • * • • • ' 

■ I 

If a bankrupt is not served in time to bear a petition 
to stay a certificate on the next day of petitions, be shall 
be entitled to his certificate. 

Where a petition was not answered till the 20th of 
January, and was served on the bankrupt the next day> 
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the day of petitions, though th^e bankrupt made no ob- 
jection when he received it, the Chancellor dismissed the 
petition, and granted the certificate. 

Exparte Brenchley, Geo. Cooper, 97. 1815. 



PETITIONING CREDITOR'S DEBT. 

The bankrupt cannot defeat the commission by proving an 
act of bankruptcy prior to the petitioning creditor^ debt. 

Add to 1 vol. 213. 

The bankrupt himself cannot defeat his commission 
by proving an act of bankruptcy prior to the petitioning 
creditor's debt, and the petitioning creditor's knowledge 
of it, and a debt pre-existing to that act. 
. Bryant v. Withers, I Mau. and Selw* 1813. 



DEBTS BARRED BY THE STATUTE. 

A debt barred by the statute of limitations cannot be 

proved. 

Add to 1 vol. 234. 

Mr. Montague argued this case again. The question 
was before decided in exparte Dewdney, ibid. He put 
my reasons very clearly and strongly, but his argu- 
ment led me to flatter myself that I had exhausted the 
subject. 

The Chancellor said, he was still inclined to be of the 
same opinion. He said, he had a manuscript of Lord 
Hardwicke^ in which he declared, that the Chancellor in 
bankruptcy had both a legal and an equitable jurisdiction. 
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Exparte Roffery re Dtwdney, Aug. 1SI5. 

This is certainly true« but is not this the meaning ; 
viz. that when the Chancellor decidigs the same subjects 
that might be .decided by a court of law, he has a legal 

jurisdiction only ? 

When he decides questions which might be brought 
before the courts of equity,, he has an equitable jurisdic- 
tion only. 

But when he determines subjects which can only come 
before himself, as vacating assignments, supei'seding 
commissions, &c. he then has both a legal and equitable 
jurisdiction in himself, which can only be controuled by 
^hat bis predecessors have done, and by what his suc- 
cessors will be likely to do. 

I will only suggest this, in addition to my observa- 

r 

tions upon the general subject, that if the bankrupt 
should voluntarily confess the debt after the date of the 
commission, and if an action should be brought, and be 
should in that case plead the statute of limitations, or if 
an action should be brought against him, and he did not 
plead the statute, and if in either case a judgment is ob- 
tained against him, a court of law must determine whether 
he can be relieved against the execution of the judgment 
by his certificate. If the debt could not be proved in these 
cases, he remains liable ; if it could be proved, he must 
be discharged. This must some day be decided by the 
courts of law. 

This question also arises out of it. Whether a debt 
which has so existed some years before a commission, 
and the creditor does not come in to prove it till six years 
elapse, shall be permitted ta be proved* 

If length of time operates as evidence of discbarge, I 
should think it wpuld be as strong in this^case as in the 
former ; but some have thought that the commission is 
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like tn action or suit for the' benefit of all the creditors^ 
and that it takes out of the effect of the statute. 

At a final dividend lately, under a commission of nine 
years standings a proof of a debt was tendered for the 
first time, though there had been a dividend within six 
years, and no application had been made to the assign 
nees. I refused to receive the proof, thinking the acqui« 
escence for such a lapse of time was evidence of a dis« 
charge, or release, or non-existence of the debt. 



ELECTION BY EXECUTION. 
T/ie effect of a surrender in discharge of bail. 

Add to 1 vol. 521. 

Where the creditor had obtained a verdict and judg- 
ment against the bankrupt after the commission, and bad 
sued out a writ of cupias ad satisfaciendum, and the bank- 
rupt had surrendered himself in discharge of his \^\\, 
but he was never charged in execution. 

Lord Eldon. This was not a conclusive election to 
proceed at law ; but permitted him to call a meeting to 
prove his debt, and staid the certificate in the mean time. 

Exparte Arundel, 18 Fes. 231. 1811. 



BANKRUPT IN EXECUTION. 

Jf a ereiitor keeps the bankrupt in execution till he obiuim 
his certificate, he cannot afterwards pro^e, ^ . 



Add to I vol. 221. 



e:n 



If a creditor has bis debtor in exeeution^.wheodbiK 
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commission is sued out, and detains him till he obtain 
his certificate, he cannot afterwards prove. 

Exparte Warder re Whitesides, 3 JBro. 191. 1790. 

In the page above referred to I had laid down that as 
my opinion only, I had overlooked this authority for it. 



PETITIONING CREDITOR'S DEBT. 

r 

7 . * * 

jiffidavit of the debt by petitioning creditor may be far 
goods sold and delivered, though a judgment may have 

been obtained., 

» 

Add to 1 vol. 240. 

It is no objection to the commission that the petition- 
ing creditor swore in his affidavit that the debt was for 
goods sold and delivered, though at the time he had ob- 
tained a judgment in auction brought to recover the 
v?ilue of them. 

Bryant v. Withers, 2 Rose, 8, 1813. 

See Man. and Selw* 



ACT OF BANKRUPTCY AFTER DOCKET 

STRUCK. 

jlct of bankruptcy after the docket and before the commission 

sufficient. 

Add to 1 vol. 243. 

Upon a petition to supersede a commission, because 
the docket was struck before the bankrupt had lain two 
months in prison. Lord Eldon held, that it could not be 
made an objection in a court of law, or before the com- 
missioners^ It was sufficient if there was a complete act 
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of bankruptcy, before the commission was sealed, on 
the same day, as he bad decided in the case of ex- 
parte Wydown, which he thought upon consideration was 
right. 

But though a commission may be good at law, yet tbCv 
Chancellor has a power to supersede it according to his 
discretion, which he did not think it prudent to exercise 
upon this occasion, but dismissed the petition. 

Exparte Dufrene, 1 Rose, 333. 1 Fes. and Bea. 51. 
1812. 



SUING OUT COMMISSION. 
Add to 1 vol. 244. 

A commission need not be resealed, if the bankrupt*8 
name is mis-spelled, as Balwin for Baldwin ; it is idem 
sonans, and it is not necessary to describe the partner as 
surviving partner of a person deceased. 

In the matter of Baldwin, 2 Rose, 20. 1813. 



COMMISSION. 

The bankrupt may be described in a commission by a name 

he has adopted. 

Add to 1 vol. 244. 

The bankrupt may be described in a commission by 
the name which he himself has adopted. 

Exparte Smith in the matter of Robert Martin Jackson, 
^Rose, 25. 181 4, 

. . . ..... '•:\ '=■ 
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SOLICITOR'S BILL. 

If the solicitors bill is referred to be taxed^ and one»sitih 

is taken off, he pays the costs^ 

Add to 1 vol. 248* or 350* 

If a solicitor's bill, being taxed by the master, is re- 
duced more than one-sixth, the solicitor must pay the 
costs of the taxation. The course in bankruptcy pro* 
ceeds by analogy to the statute, the 2 Geo. IL c. 23, 
«. 22. 

Exparte PYestall, 3 Ves. aod Bta. 141. 



ASSIGNEE. 

A particular class of creditors may appoint an agent to act 

for them as an assignee. 

Add to 1 vol. 252. 

The Chancellor will permit bond fide creditors for goods 
sold, to appoint an agent to investigate the debts by bills, 
and according to the result of their inquiry they may 
apply to have the assignees removed, and the agent may 
be allowed his costs out of tlie estate. 

Exparte Mills, 3 Fes. ai>d Bea. 139. 1814. 

Such an agent must probably have the co-operatioQ of 
the commissioners at private meetings. 
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CHOICE OF ASSIGNEES. 

jln agent may prove the debt of a creditor insane. He wa$ 
allowed also to vote in the choice of assignees. 

Add to 1 vol. 254. 

Upon an application that the petitioner who had 8u« 
perintended the business of a creditor of a bankrupt^ 
might prove the debt, and vote in the choice of assig- 
nees, the creditor was proved, by the affidavit of Dr. 
Monro, to be insane. The Chancellor thought the ap- 
plication reasonable, ' and made the order. 

Exparte Maltby, 1 Rose, 387. 1813. 

In this case the commissioners might clearly have pier* 
mitted the witness to prove the debt, without the order 
of the Chancellor ; and it was not suggested that the 
sections in 5 Geo. II. c. 30, s. 26, 27, clearly declare that 
the creditor himself, or some one authorized by his letter 
of attorney only, shall vote in the choice of assignees. 

And by s, '26, those only can vote by an attorney who 
live remote, and who are expressly permitted to send an 
affidavit of their debt. 



ASSIGNMENT. 

Add to 1 vol. 260. 

The Chancellor will not grant a specific performance 
of an agreement for a lease, where it was the intention 
of the parties that the bankrupt should not alien his 
interest.' 

Flood V. Finlay, 2 Ball and Beatty, 9. 



304 Supplemental Cases. 

INTEREST AS A TRUSTEE NOT ASSIGN- 
ABLE. 

Add to 1 vol. 261* 

An action of assumpsit by the plaintiff^ plea that he 
had become a bankrupt^ and that the commissioners had 
assigned his effects to the assignees. Replication that the 
plaintiff inras indebted to Joseph Searle, that he had as- 
signed the sum that the defendant was indebted to him 
to the said Joseph Searle, and that he had assigned the 
debt to the said Joseph Searle by deed^ before he became 
bankrupt, and that he sued for the benefit of the said 
Joseph Searle, and not for his own benefit. 

To this there was a general demurrer. 

Mr. J. Buller said, the statute of 1 Jac. I. c. 15, only 
says that such debts are to be assigned as are for the 
benefit of the bankrupt 

This construction was put upon the statute soon after 
it passed in a case in March, 38, when it was held that 
such things as the bankrupt held as trustee did not past 
under the commission. Then it must be taken on these 
pleadings that this debt did not pass under the commis- 
sion, therefore it remained in the bankrupt, and he may 
maintain this action. 

Judgment for the plaintiff. 

Winch V. Kee%, 1 T. R. 6I9. 17ST. 

Webster v. Scales, 25 Geo. III. B. R. was cited in the 
^bove case, in which it was held that a bankrupt's inte* 
rest as a trustee was not assignable by the commis- 
sioners. 



Supplwnental Cases. '30o 

INTEREST OF EXECUTORS NOT CHANGE- 
ABLE. 

Add to 1 vol.261. 

If an executor becottife bankrupt, the spiritual court 
cannot grant administration to another for that cause; 
but if an administrator become bankrupt, it may appoint 
another person administrator. 

Hills V. Mills, Salk. 36. 3 fV. and M.B. R. 



PROPERTY OBTAINED BY FRAUD NOT 

ASSIGNABLE. 

Add to 1 vol. 261. 

< 

Sill obtained bills to a considerable amount by a false 
pretence of giving Hadwen ample security, whereas 
the security intended to be given was the property of 
another person, over which he had no controul. The 
bills were therefore obtained by a criminal fraud. Sill 
committed an act of bankruptcy, and then returned- all 
the bills to the defendant, except one for £49, which he 
had discounted, and of that he returned two five pound 
notes, obtained by the discount. A commission issued 
against Sill, and the assignees brought an action of tro- 
ver against Hadwen^ to recover the bills and notes. 

Lord Ellenborougk and the court of King's Bench held 
that by the false pretence no property in the bills parsed 
to the bankrupt, and that he held them as a trustee oily 
foir the defendant, and that the assignees could have no 
right to the bills, or to the bank notes, which Were not 

Vol. III. X 
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mixed with the rest of the bankrupt's property^ and 
were capable of being dietinctly traced. 
Gladstone v. Hadwen^ 1 Muu. and Selw. 517. 1813. 



DEPOSIT. 
Deposit of a lease. 

Add to 1 voL «Jd. 

If a creditor ba$ a lease deposited as a s^euril]^ by the 
lessee, the bankrupt, the assignees cannot object to its 
being sold, because there is a covenant that the lessee 
shall not assign ivitbout tfre consent of Ihfe lesson 

Exparte Baglehole, 1 Rose, 43& 



ASSIGNMENT OF FOREIGN PROPERTY. 

jin Englidh commission of bankrupt transfers the bankrufCs 
-personal property every where, and is a bar to the sequut* 
ration or arrestment of his personal property in Scotktni. 
It does not convey his real property out of England, and 
the bankrupt cannot be compelled to Join in a comveyamce 
of it. 

Add to 1 vol. 277. 

Garbett carried on trade in England and Scotland, and 
amongst other property in the latter country was owner 
of certain shares in the Carron iron works* In March, 
hlS2, a commission of bankrupt in England issued 
against him : in April following his effects iu Scotland 
.were» on his own application^ sequestered; his assigoeei 
not opposing, and one of them becoming a trustee uiide^ 
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it* No formal iDtimatioa of the assignaient was given 
to the Curron company^ but the assignees corresponded 
with the company on the subject^ both before and after 
the expiration of the sequestration. The appellant, as 
trustee for Fairholme^s creditors, offered to prove his 
debt under the commission* The proof was opposed ; 
but a claim for <£ld,000 was admitted. Before the right 
to prove was disposed of, the sequestration of 1782, i)ot 
having been renewed, had expired ; and the appellant ia 
1798 arrested Garbett's shares of the Carron stock. 

The Carron company brought an action of multiple 
poinding, therein raising the question of pneference be- 
tween the £itg/tsA qpmmissicm and the Seotck arresi* 
ments. 

The Court of Session were unanimous in favour of 
the general principle, that the Engtish assignment trans* 
ferred the whole of the bankrupt's personal property 
wherever situate, and that the subsequent arrestment 
of 1798 was thereby barred ; and pronounced an ib- 
terlocutor accordingly, from which Selkrig now ap- 
pealed« 

Lord Eldofif Chancellor. — SteMs case lately decidecj. 
involved the general principle. The Bank of Scotland 
there applied for a sequestration of the property in Scot'^ 
land. They were met by the assignees under the Eng* 
lisb commission, who claimed the whole, both Scoidk 
and IR^^Uth. In that case the bankrupts had executed 
io their assignees, dispositions in the Scotch form of the 
whole, not only of their moveable but also of their heri- 
table fm>perty in SoUlund. In the able and learned ex* 
position of the grounds of judgment there, it appears to 

have been taken for granted, that the English commis* 

X3 
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sion imposed not only a moral but a legal obligation on 
the bankrupts to convey their real property in Scotland to 
the assignees. But according to the English law there 
was no authority to compel a bankrupt to convey the 
real estate, and infinite difficulty, had occasionally re- 
sulted from that circumstance. If this were a defect, 
the remedy must be applied by the legislature. The 
mode of getting al the real property in these cases was 
for the creditors to assign their debts to some individual, 
who proceeded against the heritable property according 
to. the Sco^cA law, or to withhold the certificate till the 
bankrupt consented to convey. If the judgment rested 
merely on the ground that a bankrupt could by a legal 
process in England be compelled to convey his heritable 
property, such a judgment could not be supported; but 
it was at any rate clear, that the English commission 
passed the personal property in Scotland^ and all other 
parts of the world. 

. As to the question whether intimation was necessary, 
they were to consider the difference between the assig- 
nation of a debt, by one individual to another, and an 
assignment of a bankrupt's personal property for the use 
of bis creditors. To apply the rule of law with respect 
to intimation to the latter, case, would cut up by the 
roots the use of an English commission in relation to 
Scotch property. Lord Meadowbank, therefore, in Steins 
case, held, that this assignment operated like the trans- 
ference by marriage. A marriage in England rendered 
the Scotch property of the wife her husband's without 
intimation ; and such must be the law in cases like the 
.present, if an English commission were to have any ef- 
fect in Scotland. But if intimation were necessary, it 
bad been given in the present case. 
Independently of other considerations^ if a Scotch ere- 
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ditor came in under an English commission^ he must be 
considered^ to all iptents and purposes, as an English 
creditor ; and the appellant was therefore, on that 
ground precluded from taking advantage of his Scotch 
arrestment, by his having pbtained under the English 
commission. 

Judgment affirmed. 

Selkrig appel. v. Davies resp. Dom. Proc. 2 Dow, 230. 



SET OFF. 

Add to 1 vol. 286. 

Where a broker has no del credere commission, then 
what he adjusts or settles before the bankruptcy of the 
underwriter is conclusive, and the assignees of the under- 
writer cannot recover from the broker, who is consi- 
dered as his agent 

But the authority of this agent is put an end to by the 
bankruptcy, and therefore he will be liable to the assig- 
nees for all returns of premiums, which could not ht 
included in the adjustment of their accounts, and he 
cannot set off a debt due to himself. 

Parker v. Smith, 16 East, 382. 



If the banker to the assignees of a bankrupt become a hank* 
rupt, those assignees may retain the dividend which was 
due to the banker* s estate, and prove the whole they placed 
in his hand, till it is all paid. There can be no set off, , 

Add to 1 vol. 289. . 

On the 17th of Jugust, 1810, a commission of bank- 
rupt issued against Rowlaudson aiid Co. Kensington^nd 
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Co. were creditors to the amount of ^8,247. They 
proved their debt ; and were appointed the bankers to 
the estate. 

On the *22d of July, ISIS^ Kensington and Co. became 
bankrupts^ having in their hands a sum of <£98,079, the 
property of Rozclandson and Co. On the 25th of Jtily^ 
1812» a dividend of four shillings in the pound Was de* 
clared under Rmlandson and Co/s commission, which 
upon the debt proved by Kensington and Co. amounted 
to a sum of £ 1,641^. 

On the 27th of January, 1813, a proof was made by 
the petitioners, Rowlandson and Co.'s assignees, against 
Kensington and Co. ; but in making that proof, they de* 
ducted the dividends due to Kensington and Co. 

They now applied to prove the deducted sum of £l,64P. 
in addition to the sum of £26,430 already proved against 
the estate of Kensington and Co., and to retain the divi« 
dends on the sum of £8,247 proved by KiHsi^on and 
Co. Against Rdwlandson and Co. 

Lord Chancellor (£Wow.)~The property whith was 
deposited in KensingtotCh bank was the property of all 
this ereditoklB of Rotlahdsfon and Co. Kinuington's assign 
nees are entitled to take their dividend until those credi- 
tors are set right in respect of the subtraction t>f that 
divisible fund from them. The assignees are entitled to 
call out the whole of that fund to make a dividend of it; 
^d until the .£28,000 is paid, Biimid Ibe dittdetids, l» 
w^ch t.b^ Msignees of kti^ingMt Md Co. themselves 
^iroiilcl be ^ntitled^ lh«y can receive ni^tbifig ftx)m Ado- 
lanison and €o.'s estate^ 

Exparte Graham re Kensington^ 2 Rose^ 74. 1814. 
In considering this ifn|;>ortant case, the following ob- 
servatidfis have presented thelfnioslves' to nf ttsAvA. 
Tbe Jiujngnles.or j»»intow*g^ :o»e to ^Imnt/tmm a 
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ditidend upon £S,OQO, and K$nmgtons owe to ihe assign 

nees £28»000. 

Suppose a final dividend upon Rowlandson^s estate had 
been declared, and were in the hands of the assignees, 
yizi <£6,000. It would then be the common case of set 
off. 

The assignees of Rowlanison would prove £22,000« 
There seems to be no reason to say that they w^e XQ 
retain that, and prove the £2Qfi00 besides. 

Suppose the debt due to Remingtons had been £28,000^ 
the dividend upon it <£30,000, and tb& assignees of Row^ 
Jandson had placed <£8,000 in Kenungtam* bands, would 
it not, in that instance also have been the common case 
of set oif ? Kensingtons* assignees would say, *^ You 
owe us £20,000, we owe you .£8,000 ; pay us the dif- 
ference, £12,000/* 

It is very true, that the assignees of Kensington can 
receive nothing from Rowlandson's estate till the whol^ 
£28,000 is paid, but there is no reason <» equity that the 
assignees of Rowlandson should be in a better situation 
than any other customer of Kensingio$is\ They have a 
right to retain what they owe Kensingtons^ like every 
other debtor to whom a greater debt is owing, but tbtii 
they ought not prove also the whole sum due to them ; 
they ought, as it appears to me, to prove the difference 
or balance only. 

When the dividend is ascertained, and in the hands of 
the assignees of the bankrupt, and their banker becomes 
a bankrupt, it seems to be the simple unmixed case of 
set off or balance in bankruptcy. 

But suppose no dividend had been declared under 
RoT&hndson'B estate, then tbe assignees of Kensingtons 
wookl have a right to receive from tbe assignees of Row* 
ImnIim a iram afterwards to be ascertained with rc^pard to 
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its extent, and Kensingtons owed those assignees a suib 
certain. This is precisely the case of French v. Fenn, 
Cookey 654. 

Fenn owed Cox at the time of his bankruptcy the pro- 
fits upon the purchase of a row of pearls. 'I'he profits 
could only be ascertained after Cox^s bankruptcy; his 
assignee brought an action against Fenfi for the amount, 
and he was allowed to set off a certain sum due to him 
Irom Cox. So if the assignees of Kensingtons had peti- 
tioned the Chancellor, that the assignees of Rowiandson 
should pay the dividends due from Rowlandson^s estate, 
he would have permitted them to have set off the cer- 
tain debt due from Kensingtons to them. And till this 
was ascertained, they ought to be permitted to claim so 
much as would secure them a dividend upon the dif- 
ference. 

If an assignee of a bankrupt mixes the bankrupt's pro- 
perty with his own, he is guilty of a breach of trust, and 
is now, notwithstanding his certificate, liable to pay the 
whole ; but the banker of the assignees of a bankrupt, 
who fails, has violated no special obligation ; he is not 
bound to keep this money with greater care than that of 
any other customer, and if the creditors of Rowiandson 
gain any advantage, it is at the expence of the other cre- 
ditors of Kensington* 

One class of creditors in this case seem. entitled to do 
advantage over the other class of cireditors, and I cannot 
discover any principle or reason in the bankrupt law, 
'which will entitle the assignees of Rowiandson to an adt 
vai'tage over any other customer of Kensington, i 

If churchwardens', orthe collectors, of alnis for the 
f>oor, were to place charity money jn' the hands of. ooe 
<o Miom they wereindebtfedycind if heifailed, tb^ycoold 
Vok regain fitrat . tfaey: ow€d>' and prove the ir bote »wm 
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intrusted to him besides. They could only have the 
benefit of a set off. 



Money received after bankruptcy ^ upon a policy effected be- 
fore bankruptcy^ may be set off against the price of goodi 
deposited as a security before the bankruptcy. 

Add to 1 vol. 284 and 290. 

The bankrupts before their failure placed coffee and 
sugar in the hands of the defendants, with instructions 
to sell, and obtained an advance upon the security of 
these goods, <£ 15,7 42. 

The defendants being insurance brokers for the bank- 
rupts, received upon a policy for them, after the bank- 
ruptcy, £l3,73(5. The policy was effected before, and 
the balance due to the bankrupts upon the insurance ac- 
count was £9^09^ which the assignees brought an action 
to recover. 

It was held that this also might be balanced or de- 
ducted from the price of the goods. 

And it was laid down as a general principle, that when- 
ever each party has trusted the other with the possession 
of value, the assignees of either becoming a bankrupt, 
cannot withdraw that value from the other, but on terms 
of paying the defendant what is due between them. 

Oliver assignee of John and William Jacob \\ Smith, 
5 Taunt. 56. 1813. 

This I conceive will only be true when the depository 
of the goods has an authority to turn them into money, 
or where it is* agreed, or the law decides, that there shall 
be a general lien. 

Lord Hardwicke originally fell into that error, upon 
the subject in ex parte Deeze, which be lived afterwards 
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to correct. The law of lien in baakruptcy is materially 
diiferent from that of set off. 
See 2 vol. 345 and 350. 



Add to 1 vol. 397. 

Where Hanson bad borrowed money from tbe bank- 
rupt, and had given a joint security of himself and 
Williamson, in an action by tbe assignees against Hanson 
and Williamson, they were allowed to set off a debt due 
to Hamon by the bankrupt Lord Erskim bad so de*> 
cided, and his decision was afterwards confirmed by 
I»ord Eldon, 

Exparte Hamon, 18 Fes. 239. 1811. 

Tbe reason is fully explained, 1 vol. 29f • 



Wha( losses may be set off by an insurance broker. 

Add to 1 vol. 300. 

In an action brought by tbe assignees of a bankrupt 
for premiums of insurance against an insurance broker^ 
he may set off losses which had accrued before the bank- 
ruptcy, upon all policies underwritten by the bankrupt, 
l/vhich were effected in the name of the broker, though 
not on his account But be cannot set off losses upon 
policies effected in the names of his principals, though 
they may have guaranteed the payment of tbe losses to 
them. It is immaterial that the loss is adjusted after the 
commission. 

Koster v. Eason, ^Maus and Selw. 112. 1813. 
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PROOF OF A FALSE DEBT. 

If a creditor by a petition removes a debt, he will be "enti- 
tled to his costs. If a creditor ha% saorn falsely, the 
Chancellor will not permit him to prove any thing. 

Add to 1 vol 301. 

In the case of a petition to expunge the proof of a debt^ 
the Chancellor ordered it to be expunged. He said, it 
"was quite impossible to believe that such a debt was due 
to the person who had sworn to the existence of it. It 
was a debt of ^1,000. 

Lord Eldon said — As the petitioner had removed so 
large a debt from the proceedings, he was entitled to his 
costs, to be paid out of the bankrupt's estate. 

January 21, 1813. Exparte Osworth. 

He said, when it was argued, that if he saw that a 
person had sworn to a debt wilfully, which could not be 
due, he would not permit him afterwards to prove what 
was due. 

Lord Eldon said — he would take all possible measures 
to repress the practice of proving fabricated debts. 

The Chancellor must have thought, that having once 
sworn falsely, he was afterwards unworthy of credit. 



SET OFF. 

Add to 1 vol. 301. 

Where two out of three partners became bankrupts, 
and separate commissions were sued out against them, 
and they were indebted i^^Fklkms the defendant for mo* 
ueig advanced tQ tliem, tl|<gf placed in bis bands bills to 
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be discounted for their use, before any became bankrupts, 
he retained the proceeds for his own use. In an action 
by the solvent partner and the assignees of each bankrupt 
for the value of the bills, the court of Common Pleas 
held,— that in this action there could not be a set off or 
balance, by the 5 Geo II. c. 30 ; that statute only relates 
to mutual credit between bankrupts and other persons; 
here, if any credit existed, it was between the bank- 
rupts, together with a solvent person on one side, and 
the defendant on the other; for we must suppose that 
person to have been solvent, who was not made a bank- 
rupt. 

Staniforth v. Fellows, I Marshal, 184. 1814. 
Though this could not be balanced by the bankrupt 
statutes, yet the defendant could have had the benefit of 
the statutes of set off, I conceive, if he had either 
pleaded the set off, or had given notice of set off. 

If X is indebted in a note to ji. B. and C, and they 
are indebted to him in a bond, and if B. or C. becomes 
abankrupt, though he may not be able to balance his bond 
against the note by the bankrupt statutes, yet it would be 
peculiarly hard if he could not plead a set off by the 
statute of set off. If it is not a case between plaintiff 
and defendant within that statute, then it would clearly 
require such assistance as courts of equity used to lend 
before the passing of the statute. 



If the commissioners find that the balance is in favour of 
the defendant, the Chancellor will restrain an aetion by 
the assignees. 



.0 
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Whilst thfe assigneeB are bribing an fiction against a 
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debtor to the bankrupt's estate, if the commissioners find 
upon an investigation of the account that the bankrupt 
is indebted upon the balance to the defendant, the Chan- 
cellor will grant, upon a petition, an injunction to re- 
strain the action. 

Exparte MenmtU 1 Roie^ 395. 1812. 

The Chancellor has sufficient jurisdiction over assig- 
nees to effect this by his order. 

This inquiry might even be made after the assignees 
have obtained a verdict, or a judgment in a court of 
law* 



PROTECTION. 

The Crozm may arrest the bankrupt at any time, except 

eundo, redeundo, or morando. 

Add to 1 vol. 305. 

The bankrupt may be arrested by the crown at any 
time before his last examination, provided he is not ac- 
tually attending upon the commissioners, or eundo or 
redeundo. 

Exparte Temple in-the matter of Temple, 2 Rose, 22. 
1814. 

The case of exparte Dick, cited 1 vol. 305, is not law 
now. 



ASSIGNEES. 

Add to 1 vol. 308. 

Lord Manneri ordered a new assignee to be chosen in 
the room of one who had absconded. 

Exparte Higgins, Ball and JBea.218. 1S09. 
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The case doe« not state that the former asaigDineat 
wafi ▼acated ; if it were not, no title could be conveyed 
to the new assignee* 



ASSIGNEE. 

The Chancelk)r has decided that the bankrupt, though 
be has obtained his certificate, cannot be elected the as- 
aigaee of his own estate* 

Exparte Jackson re Jackson. 2 Rose, 221. 1815. 

The situations are certainly incompatible in many 
Instances. 

But the bankrupt might properly be employed, as is 
frequently done, agent to assist the assignees, and an 
allowance or salary might be allowed him by a general 
meeting of the creditors* 



ASSIGNEES. 

The assignees may sell by private contract, subject to the 

snperisUendence of the Chancellor. 

Add to 1 vol. 308. 

In a complaint by a bankrupt that the assignees had 
not made the most of his property, and that they bad 
sold it by private contract: — 

Lord Eldon said — There is nothing in the statutes to 
prevent assignees selling by private contract ; it may be 
frequently most advantageous to the creditors, and with 
their consent would be unobjectionable. It is a circam- 
stance of evidence whether the property ooold bavs 
been rendered more productive by a puUie auction. 



It W9S referr^ to the commissionerB to enquire whe* 
ther the property could have been sold to it greater ad« 
vantage. 

Exparte Duiman^ 9 JRose, 66. 1813. 

If goods or property are sold by the assignees, and the 
buyer is in possession, it does not appear that the Chan* 
cellor has yet ordered the cx>ntract to be rescinded, and 
the buyer to restore or re*convcy the property. He has 
a clear jurisdiction! over the assigneeist tind as he ordera 
money improperly paid by the assignees as dividends t<i 
be repaid, I think he might order any one to re-<;onvey 
what had been improperly purchased of the assignees. 

The Chancellor could vacate the assignment, and then 
the new assignees could recover the property in a court 
of law. 



Jlmgnees appoint the solickor by a majority. 

The solicitor must be chosen or removed by a majority 

of the assignees. 
Exparte Tomlimon^m the matter oiKerduiw^^Rose^GS^ 
Though they ought all to join as trustees in giving a 

release. 



»*.■ 



How assiffnin nmst rtfer to an arbitrator. 

Add to 1 vol. 330. 

Lord Eldon has said — If an executor or administrator 
think fit to refer generally all matters in dispute to arbi* 
tratioD, without protesting against the reference being 
taken as an admission of assets, it will amount to such 
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an admission. And he could see no distinction in the 
case of an assignee of a bankrupt. 

JRobson V. , 2 Rose, 50. 1S14. 

Assignees, therefore, when they refer any matter re- 
specting the bankrupt's estate to arbitration, must ex- 
pressly agree that they shall not be bound by the award 
beyond the property of the bankrupt in their hands, or 
which may afterwards be received by them. Without 
such an express proviso or protestation, they will be per- 
sonally liable to the extent of the sum awarded. 



DIVIDEND. 

The Chancellor will order a dividend undulj/paid, to be paid 

back. 

Add to 1 vol. 326. 

The Chancellor, Lord Eldon, ordered a debt to be ex- 
punged, because it was barred by the statute of limita- 
tions, but a dividend had been paid upon it before the 
order was made ; upon a petition by the assignees, the 
creditor, who had received the dividend, was ordered to 
refund them. 

Exparte Dcwdney^ 2 JRose, 59. ' 

Lord Eldon said the practice had been long established. 

The principle of the jurisdiction is said to be this, 
that a creditor, who has sought relief under a commis- 
sion, has in all instances submitted to the jurisdiction of 
the Chancellor in bankruptcy. 



' Supplemental Cases. Ml 

The asiignees may pay all that is due upon a bill given as a 
security, and then tht whole may be struck out of the 
creditor's proof. 

Add to 1 vol. 326. 

A bill accepted by another when it is indorsed as a 
secutity for a debt of. the iadorser, who becomes a bank* 
rupt, cannot be subtracted from the proof of the indorsee 
till it is paid in full. See 2 vol. 480. 

But the assignees may at any time pay all that is due 
apon the bill, and by such fin ttrraDgement mey benefit 
the bankrupt's estate. 

As where there was a pvoof of a debt of £2524, and 
tbe creditor had a security by a bill for «£18d7> indorsed 
by tbe bankrupt, all of which had been paid from other 
estates, except £303, a dividend of 4s. in the pound vtras 
Ordered under tbe bankrupt'^ estate, and the assignees 
petitioned the Chancellor and obtained an order that they 
should redeem the bill by paying the £303, and then the 
debt of <£^24, would be reduced to £687. 

Ex parte Burrt, in tbe matter of MouUon. 2 Rose, 55. 
1814. 

The difference to the bankrupt's estate would be this: 
Xf the creditor received a divideod upon the whole sum^ 
h^ would receive j£504. I6s. If he received a dividend 
up9n j£687, it wottM anumtit to £187. 10s. which with 
the ^Q3, w<Hrid be eqiual to £4r40. lOs. only; so by this 
arrangement tJbe assignees would save immediately tht 
differepce between £d04. Ida. a^d £440> 10s. and tbe as«- 
signees would be entitled besides to recover dividends to 

make up £303, from the acceptor's estate. 

A similar arrangement may be made in all cases of this 
kind. 

Vol. III. T 
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The Chancellor also ordered, that if dividends had 
been received beyond virhat would be produced by this 
arrangement, that so much should be paid back. Ibid. 



TRADING. 

If a farmer buys and sells horses as pari of his livelihood, 

he is a trader. 

Add to 1 vol. 328. 

Baron Wood in the t^^ial of an action of trover by the 
assignees of a farmer, who was declared a bankrupt as a 
horse-dealer, observed, that if he bought horses with a 
viewttp profit by their sale, as a part of his means of 
gaining a livelihood, he had rendered himself liable. 

Wright V. Bird, 1 Price, 20. 

Lord Eldon has also held; that a farmer, who* buys and 
sells horses for profit, beyond what is incidental to his 
occupation as a farmer, may be a bankrupt as a dealer 
in horses, though he is not licensed as a horse-dealer» 

Exparte G266i in re Gibbs, 2 Rose, 38. 1814. 



. I 
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CERTIFICATE. 

•• • 

Add to 1 vol. 373* 



. The bankrupt is not entitled to bis certificate, if be has 
knowingly permitted one false, fictitious debt 
FreydeburgKs ciA^, 3 Fes. and Bea, 142. 18141. 
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CEASING TO TRADE. 

Ceasing to trade depends upon the trader* s intention. 

Add to 2 vol. 14. 

Whether a trader has ceased to trade does not depend 
upon the absence of finy particular act of trading beyond 
a certain time, but whether there was an intention to 
exercise or resume it ; and that is a question for a jury 
to determine. 

Exparte Paterson in re Bryant, I Rose, 402. 1813. 



SCRIVENER. 

Add to 2 vol. 24, and 677. 

The Chancellor refused to supersede a commission 
against an attorney, merely upon the suggestion, that 
there was no such trader now as a scrivenen 

This was before the insertion in the Gazette, which he 
recommended to be deferred over the next Gazette night. 

In the matter of Lewis, 2 Rose, 59. 1814. 



TRADING. 

Trading by buying and selling as a fisherman. 

Add to 2 vol. 33. 

The bankrupt was a fisherman, and it was proved that 
during one seasont, soDie:years ago« the bankrupt bought 
fish on i\\Q Dutch coast to fill up bis cargo, which he tt'* 
sold in London. 

Y2 
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Lord E//enborougk at Nisi Prius, held the trading to 
be sufBcient, and'^hat the bankrupt bavisg been proved 
to have bought and sold fish one season, must be pre* 
sumed to hjive" continued his trading dowrr to the bank- 
ruptcy. 
. Heanny v. Birch^ 3 Camp. 356. 1812. 
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ACT OF KANfcRUPTGY. 

Add to 2 vol. 49. 

A trader leaves his house on the Wednesday^ upon the 
pretence of a misunderstanding v^ith his wife, but gave 
no directions for carrying on bis business; on the Satar' 
day he returned for a short time ; in the mean time a 
creditor had callied forthe payment of money, virhich was 
not paid. On the Saiurday his bankers paid a bill for 
him to the amount of <£30Q; on Monday morning he 
sent them £250, to reimburse tfaetii; on Tuesday he com* 
initted an aei of bankruptcy by being denied, and a 
commission Was sued out soon afterwards. 

It was held, tlitit he had absented himself on Wednesday 
with intent to delay his creditors, and that the £250 
might be recovered by the assignees, not being a pay- 
ment protected by the 19 Geo. II. c. 32. 

Holroyd v. Whitehead, 1 Marshall, 128. 1813. 



Add to 2 vol. 59. 

- If a trader goes into a back-sfaop in a neighboiR^i 
house to avoid being s6eii by a» officer wh6 ha ftaid ha 
was afraid had a writ against him, he commks aft act ctf 
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bankruptcy by absenting himself to delay his creditors. 
Chenmtth v. Haley, 1 Mau. ^ Stho. &JS. 1813. 



Staying in anoiher^s Tiouse is an act of bankruptcy by 

absenting himself. 

Add to 2 vol 59. 

A trader being arrested, escaped froni the officer, and 
fled into the house of another person, where the door 
was kept fast and the officer was not permitted to enter; 
and he continued there till it was dark, having declared, 
that though the debt was paid upon which he was 
arrested, yet he was afraid of being opposed by some 
oth^r creditor. 

Lord Ellenborough ainl the court held, this was an act 
of bankruptcy by absenting himself. 

Bayky v. Schofietd, 1 Mau. and Selw. 338. 1813. 



jln actual denial not necessary. 

Add to 2 vol. 65. 

A trader gave directions to be denied to any body that 
called, and from that time he continued a month in his 
bed-chamber, except coming down on a Sunday for a 
little air. 

The Court of King^s Bench held, that that was an act 
of bankruptcy, and that an actual denial was not neces« 
sary. 

BayUy V. Schofieldp I Mau* and Set, 338. 1813. 
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BEGINNING TO KEEP HOUSE. 

A denial on a Sunday is not an act of bankruptcy. 

Add to 2 voL 73. 

A denial according to a previous order on a Sunday is 
not an act of bankruptcy. 

Exparte Preston re Preston, 2 Ro$e. 

A creditor cannot be said to be delayed by the debtor's 
keeping house on that day, though he had promised to 
pay the debt on that day. 



ACT OF BANKRUPTCY. 

Denial to a creditor who does not go for payment, but to 

obtain its value. 

Add to 2 vol. 73. 

It is an act of bankruptcy if a trader is denied to a 
creditor, who does not go for the payment of bis debt, 
but ** to get leather and buy it out J* 

Lord Eldon said, it was not the object which the sta- 
tute contemplates, but his intention in being denied. 

Exparte Harris, 2 Rose, 67. 1814. 



FRAUDULENT PREFERENCE. 

What may be a fraud under a deed of trust may not be a 
fraud under a subsequent commission. 

Add to 2 vol. 100. 

The bankrupts being embarrassed, stated the circum* 
stance to the defendant. The defendant caused a deed 
of trust to be prepared, bearing date the 2d of September^ 
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into which, at the defendant's suggestion, was introduced 
a clause confirming to all the creditors the benefit of all 
securities which they should bold at the time of their 
respective execution thereof; and he refused to execute 
this deed until he had, on the 8th of September^ received 
the bills in question^ and the bills were given in as the 
effects to be divided amongst the creditors* 

The bankrupts at that time supposed their estate to be 
solvent, and no bankruptcy was then thought of. The 
deed of composition was not acted upon, and four 
months afterwards a commission of bankrupt was sued 
out. 

The assignees brought an action of trover for the bills 
thus obtained. 

The Court of Common Pleas held, that it would have 
been a fraud, which the defendant could not have had 
the advantage of under the composition ; but as the event 
of the bankruptcy was unforeseen, and might not have 
happened for a twelvemonth, or not at all, they therefore 
could not see that it was a fraud on the commissioii. 

Wheelwright v. JacUson, 5 Taunt. 109. 



A payment or transfer of goods upon the eve of bankruptcy 
must be voluntary to be fraudulent. 

Add to 2 vol. 114. 

Parry had committed a forgery, and had deposited the 
forged bill as a security in the hands of De Ta$tel. De 
Tastet was greatly in advance to Parry, De Tastet 
threatened Parry with a prosecution if he did not dis- 
charge his debt He transferred property to a great 
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amount, and immediately absconded, and was thereupon 
declared a bankrupt. 

The assignees brought an action of trover against 
De Tastet to recover the property. 

But Lord Ellenborough held it was not a voluntary, 
and therefore not a fraudulent preference; and the jury 
found a verdict for the defendant. 

This was afterwards held by the Court of King^s 
Bench, and a new trial refused* 

Carrol \. De Tastet, M. T. 1815. 



Add to 2 vol. 125. 

The bankrupts purchased goods on the 8th of October, 
but on the 16th of October, finding they must suspend 
their payments, they returned them; on the 17tb of 
October they stopped payment, but they expected an 
overplus of .£17,000, from the return of an adventure in 
jRussia, which had been delayed. The act of bankruptcy 
was committed on the 29th of October, and the commis- 
sion issued on the 2d of November. 

In an action of trover by the assignees, the jury found 
a verdict for the defendant, on the ground, that the bank- 
rupts neither contemplated bankruptcy nor insolvency. 

Upon a motion for a new trial the Court of Common 
Pleas held, that it was a subject proper for the considera- 
tion of the jury, and that the verdict was justified by the 
evidence. New trial refused, 

Fidgeon v. Sharp, 1 Marshall, 196. 1814. 
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FRAUDULENT GRANT. 

If a conveyance rfiade by pressure to some creditors contains 
« voluntary preference to others in contemplation ofhank^ 
ruptcy, it is a fraudulent grant, and an act i^ bankruptcy. 

Add to 2 vol. 127. 

Where a trader, being pressed by his bankers, con- 
veyed to them by deed a real estate in trust to pay them- 
selves <£l6,000, and also to pay his mother and sister 
<£1000, to whom be wiEts indebted in tk?A sum, Chi^ 
Justice Mansfield and the Court of Common Pleas, in a 
case sent by the Chancellor, held^ that it was an act of 
bankruptcy; and that a conveyance either of all or part 
of a man's property in favour of fewer than all the ere- 
dttors is an act of bankruptcy; because it is tlie means 
whereby the creditors may be defeated or delayed. It is 
impossible to say this is not an act of bankruptcy. 

Morgan v. Horseman, 3 Ttiunt* £44. 

The conveyance to the bankers only upon their 'pres« 
sure would not have beets an act of bankruptcy; but the 
preference to the mother and sister in contemplaticxn of 
bankruptcy, clearly made the deed fraudulent and an act 
of bankruptcy. 



FRAUDULENT BANKRUPTCY. 

The parties concerned in a fraudulent bankruptcy may be 
severely punished by the Chancellor. 

Add to 2 vol. 148. 
Where there was a fraudulent commission taken out, 
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and a number of persons concerned in it, the attorney 
who sued it out was deprived of the oflBce of Master 
Extraordinary, he and his father were committed, and all 
the other parties implicated were order^ to pay costs to 
be taxed by the Master as between attorney and client 

Exparte Thorp, 1 Ves. Jun. 394. 1791. 

This punishment Lord Thurlow inflicted as for a con- 
tempt of his authdrity. 



CONCERTED ACT OF BANKRUPTCY. 

The petitioning creditor may sell his debt before he sues out 

the commission. 

Add to 2 vol. 148. 

In an action upon a bill of exchange, it appeared that 
William Newman gave this bill to the plaintiff, drawn 
upon the defendant, and accepted by him, to induce the 
plaintiff to sue out a commission against the brother of 
the drawer. The bill was to secure to the plaintiff five 
9hilling8 in the pound, or one fourth of his debt; if the 
dividends were more, the drawer was to have the benefit 

of them. 

The court of Common Pleas held, that this was not 
evidence of a concerted bankruptcy, and that it was a 
legal sale of the debt and dividends under the commis« 
sion, and that there was a good consideration for the 
bill. 

Fry V, Malcolm, 6 Taunt. 117, 120. 1813. 



• *<i -yj^ 
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REPUTED OWNERSHIP. 

A sale, with possession for three weeks, does not create 

reputed ou^nership. 

Add to 2 vol. 174. 

Meek before his bankruptcy agreed with Moss to sell to 
him his house and his furniture for a certain sum, but he 
was to remain in possession for three months ; within 
that time Meek became a bankrupt. 

. Lord Ellenborough and the court held, that Meek was 
not the reputed owner by the consent of the real owner. 
He was in of his own right. 

Lord Ellenborough said — Reputed ownership is a fact, 
which ought to have been found to raise the question. 

It was an action by the assignees of Meek against Mos$^ 
postea to the defendant 

Muller V. Moss, 1 Jfaii.and Selw. 335. 1813. 



There is no reputed ownership where there is a dormant 

partner. 

Add to 2 vol. 174. 

Where there was a dormant partner as a brick-maker, 
and the two partners dissolved the partnership, and it 
was agreed betwixt them that the dormant partner 
should have 74,000 bricks. They were not separated 
from the rest He took part of them away, after the 
partner in possession had committed an act of bank- 
ruptcy. 

The bankrupt had appeared to the world to be the 
9ole owner, and be was, in fact, the reputed owner. 
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A separate commission was sued out against the bank- 
rupt, and his assignee brought an action of trover to re« 
cover the bricks taken away by the defendant, the dor- 
mant partner. 

Chief Baron Thompson and the Court of Exchequer 
held the plaintiff could not recover, and observed, ** it 
is a very different case where there is no partnership, 

« 

and the person claiming to be interested; otherwise there 
would be an end of what are called sleeping partnerships 
altogether, which are now carried on to so great an ex- 
tent. If under this statute joint property is taken by the 
assignee of a bankrupt under a separate commission, you 
deprive a solvent partner of his property, with what if 
he to pay the partnership debts, which he is still liable 
to be called on for.^ It would be a monstrous thing to 
say, that if an individual in a firm became bankrupt, the 
otber solvent partners may be stripped of their property, 
and thus be deprived of the means of satisfying the 
partnership debts. Our opinion is that there is no 
ground for the action." 

Caldwell v. Gregori/. 1 Price, 119, 

The argument from inconvenience in this case is not 
to my mind conclusive, because the joint creditors had a 
right to elect, whether they would proceed or prove 
against the joint or the sepaiate estate. 

See Ex parte Reid, post. 

But I should think the judgment of the court might 
be supported by considering the partner Iq possession in 
the nature of a factor for the sleeping partner. He has 
not the order and disposition for bis own benefit only, 
but for the benefit of another. 

I conceive it quite clear, that under a separate com- 
mission the messenger may take possession of all tbe 
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partnership property, bat it muit be retained for the 
sitisfiiction of the partoersbip debts. 

The solvent partners might of course redeem it by 
fatkfyiiig all the partnership debts, and undertaking, to 
pay the partner's share of the surplus to his separate 
creditors. 

Lord Eldon cited this case, but said, if A.^ a partner, 
withdraws, and C joins B. who is left in possession of 
the foriMr partnership goods, they will be reputed 
owners. 

Exparte Barrow,, A»g» ^» 1814. 

If C. and B. pay the pai-tnership debts and bills and 
notes with jiJ's name upon them, and C. and B. become 
jhankrupts, the holders of notes given by A. and B. seem 
to have their choice, whether they will prove under JB. 

■ 

and CJs commission or have recourse to A. 

From the case of Daniel v. Cross, 5 Ves^ A. is not dis- 
charged from his liability, but B. and C. seem by their 
conduct to have adopted the debt, and to have given the 
creditor bis choice of bis debtor* This case is not yet 
decided. 

I/ord Eldoth has declared, that be cannot accede to tlie 
decision of Caldwell v. Gregoiy, and has ordered the^ • 
question to be argued again before the Court of £i/igV 
Bench. 



PETITIONING CREDITOR. 
The assignees alone ought not to sue out a commission. 

Add to 2 vol. 175. 

If the bankrupt swears to a debt positively,, and the 
aisignees of a bankrupt to tbe best of their belief, a ne 
exeat regno laoay be obtained from the Chancellor^ and the 
party to bo diaebtnged must give securi tyi 
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Howden v. Rogers^ 1 Fes. and Bea. 139. 1S14« 

In the same manner he itiay be held to bail in a court 

of law. Ibid, 
In that way the bankrupt and the assignees ought to 

join in suing out a commission. 



EQUITABLE MORTGAGE. 

Whether an extent shall be preferred to an equitable mart'* 
^ gage by the deposit of the title-deeds. 

Add to 2 vol. 181. 

Thompson, Chief Baron — ^* It does not seem to me 
necessary that we should enter into the general question^ 
whether in every case« deposit of title-deed to secure 
money lent, shall be considered as constituting an equit* 
able lien against the crown. From some cases, however, 
it seems that it cannot be so considered. 

Broughton ▼. Davis and Attorney^General^ 1 Price, 222. 

The cases referred to were cited in the above case. 

But no principle is stated for the decision, and as the 
law in the case of title deeds deposited for a security 
does not in any degree depend upon the bankrupt sta- 
tutes, it would be a strange inconsistency if what is a 
title against a subject in equity should not be a title 
against the crown. 



ANNUITY. SET OFF. 

Add. to 2 vol. 192. 

The defendant was bound by a bond to pay the bank- 
rupt an annuity of £tOO, by quarterly payments, he then 
lent the bankrupt £200. Before any part of the annuity 
was due> the annuitant became a bankrupt, and bis as- 
signees brought an action for the next two years annui- 
ties when hey became due. The Court Of Kin^t Bench 
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held, this might be set off, that it was payment of two 
years by advance. 

Sturdy V. Jrnand, 3 T. K 509. 



MESSENGERS. 

When a messenger may maintain an action for his bitt 

against the solicitor. 

Add to 2 vol. 197. 

The messenger cannot bring an action for his bill 
against the solicitor, who sues out the commission. 
The solicitor is not the principal, but the petitioning 
creditor is the principal by whom he is employed. 

But if the solicitor agrees with the petitioning creditor 
that he will work the commission for a sum certain to be 
paid by the petitioning creditor, and he receives a great 
part of that sum, an action will lie against the solicitor for 
money had and received. 

Hartop V. Juckes, 2 Mau. zn&Selw. 438. 1814. 

Lord Ellenborotigh said, — he did not agree with Lord 
Redesdale in the matter of Dillon, t Sch. and Lefr. 110, 
that an action would not lie against assignees for costs^ 
where they had giveo a special undertaking. 



CERTIFICATE. 

Add to 2 vol. 199. 

If a trader executes a deed of composition, in its terras 
embracing all his creditors, though some do not come in. 
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yet this is a cottpounding within the 5 Geo. IL c. 30, 

S.9. 

Slaughter v. Cheyne, I Mau. and Selw. 18%. 



Certificate not staid by a petition to supersede. 

Add to % vol. 902« 

It i8 no objection to stay a certificate, because there 
is a petition pending to supersede the commission. 
Exparte Bonson, ^ Rose, 81. 



COMMISSION. 

The Chancellor mil not grant a second commitsion^ where 
the first has been delayed to oppress the bankmpi. 

Add to 2 vol. 234. 

A petitioning creditor who neglects to prosecute a 
commission within the limited time, shall not sue out 
another without special leave, and where a commission 
has been sued oat to extort a compromise. Lord EUcn 
will not give leave ; he has declared he will Aot give bis 
assistance to grind an unfortunate man. 

Exparte Masterman, 18 P^es. 298. 1811. 

But where the commission has not been prosecuted 
within the limited time by desire of the bankrupt, the 
Chancellor will permit the commissioners to proceed. 

See Exparte Harrison, post 
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SUING OUT A COMMISSION. 
IVhen a commission^ not opened, may be superseded. 

Add to vol. 235. 

A commission of bankrupt issued on March 14, 1815, 
against James Johnstone, of Liverpool. 

On the 11th of April, the twenty-eighth day after the 
date, it was opened at Liverpool. On the 13th notice 
was given at the Bankrupt Office. 

But previously on that morning a writ of supersedeas 
had issued. 

Lord Eldon held, the writ of supersedeas was pro- 
perly issued, that the party in a country commission is 
not entitled to twenty-eight days, and to as much more 
time as may be necessary for the post. 

Exparte Henderson re Johnstone, Geo. Cooper, 227. 
1815. 



JOINT COMMISSION- 

ji Joint and separate creditor sues out a separate commission ; 
. he may elect from which estate he will have his costs; and 
may elect his proof under the joint commission. 

Add to 2 vol. 257. 

A joint and separate creditor had sued out a separate 
commission, a joint commission was afterwards sued out; 
Lord Eldon superseded the separate commission, and de- 
cided that the petitioning creditor must have the costs of 
the commission, the petition, and the supersedeas, unless 
he had been guilty of a breach of good faith or mis- 
conduct 

Vol. IIL Z 
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He was to elect from which estate he would be paid 
bis costs. 

And he was also to elect whether he would prove 
against the joint estate, or against the separate estates^ 
because, where a commission is superseded, every thing 
that has been done under it falls with it. 

Exparte Brown in re Brown and Scott, 1 Rose, 433« 
1812. 

It will follow from the reasoning in this case, that 
where a creditor by a joint obligation only sues out a 
separate commission, and that is superseded, he must 
prove afterwards against the joint estate only. 



JOINT COMMISSIONS. 

Where there is a joint commission against all the partners, 
the commissions against each or the minor partnerships 
wilt be superseded or impounded. 

Add to ^ vol. 257. 

Henry Sherrington and George Cooper were partners^ 
and a joint commission was sued out against them. 

They were also ia partnership to another with Leonardo 
Cooper and John Young ; a joint commission was after- 
ward sued out against the four. 

Separate commissions after that were sued out against 
Leonard Cooper and John Young. 

These being sued out with notice of the conimisftion 
against the four, Lord Eldan ordered them to be super«» 
seded at the expence of the petitioning creditor in each*. 

But the proofs made under each were to be reoeived 
as ppoo& made against their separate estates under the 
joint commission against the four* 

The proofs of the joint debts under the joint commit 
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'rion of Henry Skeniifgi^oi^ iSiiid George Cooper were to be 
considered of the same effect as if they had been made 
under the jo'mt commissioti against the four. 

The sat^s under that comtiiission to be confirmed by 
•the Assignees. 

That commiisibn Viot to be superseded, but to be im«- 
pounded in the Bankrupt's OflBce. 

The assignees under tb€ commission against the two 
to account with the assjgtiees , against the four, and the 
costs of all to be allowed. 

The assignees utiderth6 cirhWi&sion against the four 
to keep distinct atco^nt^ of the two joint estates and 
the four separate €st£ites, and to tnake dividends upon 
€ach respectively. 

Exparte Mason^ ^Cr. I 12o^» 423. 

Where there is* a joint commission against all the 
partners, the commissioners may direct accounts of all 
the minor partnerships and the separate estates, without 
any special order from the Chancellor. 

The cteditors of the largest partnership can only vote 
in the choice of a8signee3« who mu9t be considered as 
the assignees of each ini^or estate,. But the creditors of 
each minor estate may elect agei^ta to superintend their 
interests. 



BOND TO tJre (!!flANCELLdR. 



»• 1 * . 



When partners are the petiiiomirigi creditors the bond by one 

issufficieMi.. 



> > 



t.Addtofiyol. 244. . , . 

Where a comtttiii^iilfi i^ yued liAit'by a tiumber of part* 
ners;^'th^ €!ftftDae»(or-wffl ttd*^si^j[)erdede ttie^mto?s«on, 

Z2 



\ 
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though the bond to him is executed by one of them 
onlv. 

Ex parte Hodgkittaon^ Geo. Cooper, 99. 1815. 

The Chancellor held the same in exparte Roberts, who 
was afterwards to be tried at York for refusing to answer 
.i>nder a commission so sued out. Ibid. 102. 

Roberts was found guilty. 



JOINT PROPERTY. 

Add to 2 vol. 247. 

If there are joint effects to the amount of £l. lis. 6i. 
the joint creditors cannot prove under the separate 
estates; or any joint property, unless it would cost more 
than it is worth to obtain it. Thi^t might authorize a 
departure from the rule. * , 

Exparte Reake re Warburton^ ^.Rose, 54. 



SEPARATE. AND JOINT COMMISSIONS. 

Where there have been separate comihissians and proceedings 
under them, and afterwards' a- joint commission, the 
Chancellor will order the separate commissions to be 
impounded. 

Add tcmvol 200. 

Where there had beeor^iv separate coaimission against 
one partner, and sales were made by the assignees under 
it, and there was afterwards n joint commiamon, . and the 
joint creditors petitioned tliat the separate commission 
might be superseded, Lord Eldon ordered the commis- 
sion and the proceedings to be brought into the Secre- 
tary'sOfficej.and thereto i^finipp-uaded. 

Exparte £atip/a;i<fi(>/i :f? ;^iici?//s^l£^ ■- 
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This is the first precedent of the kind. 

By this means it never can be produced in evidence to 
defeat the joint commission. 

Tbe Chancellor might have superseded the commis- 
sion, and have confirmed the sales; for he might have 
restrained the bankrupt or the assignees under the joint 
commission from disturbing them. 

The assignees under the separate commission ought to 
be ordered to jpay over to the assignees under the joint 
commission all that they have received. 



FORFEITURE BY ALIENATION. 

A general restraint not to alienate does not produce a for^ 

feiture by bankruptcy. 

Add to 1 vol. 2ejl. 

Where a testator had given the rents and profits of a 
certain estate to his son for life, and in the will declared 
that in case he shall assign or dispose of, or charge or 
incumber the life-estate, annuity, or provision, so as not 
to be entitled to the personal receipt, use, or enjoyme^nt 
thereof, then and from thenceforth it shall cease; and.l^ : 
gave it over to another. The son became a bankrupt*' 
Sir William Grant said, courts of law have held, that,. 
an assignment by operation of law, which bankruptcy, 
is, is not an alienation within the meaning of a restrHin|l;< 
against alienation. If so, the testator's son in this* 
case has not alienated so as to forfeit his estate under the 
will. 

Wilkimon v. Wilkinson ^ Geo. Cooper^ 239. 1815. 

The consequence would be, that the assignees would 
be entitled for the bankrupt's life to the rents and profits. 
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If one partner becomes a bankrupt^ and the other pay$. the 
partnership debts, he may prove the btttkkrujfp\ share 
under his commission. 

Add to 2 vol. 281, or 584. 

Wood and Dodgso/i were in partnership, whiqh tb^y 
dissolved, and it was agceed by ^n in(jlientur^ that Wo^d 
should assign over to Dodgson all cash, stock, debts, &c. 
belonging to the partnership in consideration of £300, to 
be paid by DodgsQn; and Dodgson covenanted to pay all 
the partnership debts, and to indemnify Wood from all 
actions brought against him for the same. 

Wood brought an actioo uppn this covenant against 
Dodgson, assigning as a breach, that the defendant had 
not paid the debts of the partnership, but that an action 
had been brought against him^ thie plaintiff, upon a bill 
of exchange, s^ccepted by him and the defendant before 
the dissolution of the partnership, and that he, the 
plaintiff, was obliged to pay £221. 

The defendant, amongst other pleas, pleaded, tha4) 
afier the making of the said indenture, to wit, on Aprii 
15, 1812, defendant became a bankrupt, anfi. obtained 
his certificate; and that although the plaintiff did pay 
the said sum of <£221 after thesaid 15th of April, when 
the defendant so became a bankrupt, and the said com« 
mission was so awarded, yet, that immediately after the 
said payment the plaintiff was enabled to prove the said 
sum under the said commission. To this plea there was 
a demurr-er, and a joinder in deniurrer. 

After argument, the court were of opinion that the 
debt was a debt which by 49 Geo. III. c. 12. s. 8. might 
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have been proved uoder the commission; and that the 
certificate Mras a bar. Judgment foribe defendant. 

fVood V. Dodgson, 2 Rose, 47. 1813. M. T. 

Slaney W2LS in partnership with Thomas zvid fViiliam 
Hatfield. He became a bankrupt, and the Batfidds werep 
obliged to pay debts, contracted by bis bills, to tbe 
amount of ,£22,00a 

Lord Eldon^ af€er a full discussion of tbe subject, con«> 
eluded, that they were persons liable under the 49* Geo^ 
IJL c. 131. 1. 8. and upon tbe wbote be was of opinion, 
that the plain moral justice of this case was not opposed' 
by legal principles, and the proof (having been admitted) 
ought not therefore to be expunged. ^ • 

£x parte Young re Slaneyj 2 JRose, 40. 

I was fortunate in predicting these decisions in 2 voL 
280 and 584. 



JOINT PROPERTY. 

Otte partner upon retiring assigned the joint effects to the 
other partner^ wlto did not perform the conditions; a 
recevsef was appointed ^ and then the acting paiiuer 
became bomkrupt ; the property was Joint, 

I 

Add to 2 vol. 295. 

CfOrgeand Joseph Anceit were partners. On the 23d 
of November, 1810, they consented to a: dissoFution', the 
business from that day was to be carried on by Joaepk 
aplone, a'.id the joint property assigned to biit). Posses- 
sion was given to Joseph, who refused to give the bilte of 
exchange for it, according to his previous agreement. 

In Ju/y, 1811, Gforge filed his bill in Chancery, insist- 
ing that the assignment was fraudulent, and praying an' 
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account of the partnership effects, and an injunction and 
a receiver, which were ordered. 

A joint commission afterwards issued against George 
and Joseph AncelL The joint creditors prayed that this 
might be considered joint property, and that it might be 
divided amongst them. Lord EldonhtXA, the property 
was not at the time of the bankruptcy, in the order and 
disposal of the bankrupt; and had not in equity been 
assigned to him. 

The circumstances in this case were different from 
those in exparte Ruffin. 

Exparte Rowlandson in the matter of AncelUf, I Rose^ 
416. 1813. . 



4 • • 



^DORMANT PARTNER. 

Where there is a dormant partner, the creditors of the visible 
partner may be relieved out of the surplus of the joint 
estate. 

Add to 2 vol. 3P9. 

Bland and Satterwaite w^re in partnership together; 
the latter being a dormant partner. A joint commission 
issued against them. Bland's separate estate was very 
considerable ; the joint creditors therefore availing them- 
selves of their right, either to resort to the visible and 
the dormant partner, or to the visible partner only, 
adopted the latter alternative, and proved their debts 
against Bland's separate estate. The consequence of this 
was, that Bland's separate estate, which would have 
been sufficient for the payment of all the separate credi« 
tors in full, was by the access of the joiut creditors 
apportioned in a dividend of seven shillings in the 
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pound; while the joint estate of Bland and Satterwaite 
exonerated of its proper claimants, produced a surplus. 

BlancTs separate creditors therefore by this petition 
prayed that the surplus of the joint estate might be con- 
sidered as his separate estate, and might be distributed 
amongst them accordingly. 

The Lord jChancellor thought that the petitioners were 
entitled to what they prayed ; and ordered that it should 
be referred to the commissioners, to take the account be- 
tween Bland and Satterwaite, and to ascertain the sharer 
they were respectively entitled to in the surplus of the* 
joint estate. The commissioners in taking the account, 
tp give credit to Bland, for the amount of the dividends 
paid out of his separate estate to the joint creditors who 
elected to come in against it. The commissioners to 
state the amount of such dividends; and all further 
directions were reserved. 

Exparte Reid in the matter of Bland, 2 Rose, 84. 

This appears to be very equitable, provided, that in no 
event Saiterwaite^s separate creditors shall be placed in 
a worse situation than if all the joint creditors had 
proved their debts against the joint estate. 



JOINT DEBTS. 
A joint debt not discharged by a separate security. 

Add to 2 vol. 306. 

If there is a joint debt by two, and one gives a bill in 
bis own name, if that is dishonoured, it is not a discharge 
of the joint debt, but both still continue liable to a com- 
mission by the creditor. ; 

Exp?ivte Hodgkinson, Geo. Cooper, 99. 1S15. 
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INFANT ASSIGNEE. 

How an infant assignee may he ordered to execute a con- 
veyance. 

Add to 2 vol. 313. 

The Cbanceilor will not order an iofaDt, the heir of a 
fturviring assignee, to execute the bargain and sale to a 
new elected asstguee by a petition in bankruptcy, but be 
will by a petition under tbe 7 Ann. a 19. to the Court of 
Chancery. 

Exparte Beddam, 1 Rose, 310. 1812. 

But the matter seenis> to be done more directly by a 
petition in bankruptcy to vacate tbe assignment not 
affecting purchases under it. See ante. 



CHOICE OF AN ASSIGNEE. 

The bankrupt cannot be an assignee uudtt kia own 

commission;. 

Add to 2 vol.312. 

If an assignee is removed, the bankrupt who has ob- 
tained his certificate cannot be chosen assignee in his 
room« The characters are incompatible. 

Exparte Jackson, Geo. Cooper, 286, 



Whether an assignee, a bankrupt, can be re-ehosen. 

When the commissioners proceed to the choice of a 
«ew assignee in consequence of the general order of Lord 
Loughborough, when an assignee becomes a bankrupt, it 
18 a very common practice for the creditors t-o choose 
the assignee again, if he has obtained his certificate. 
The Order says, thai the commissioners shall proceed to 
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the choice of astokher assignee upon an applicatioii o£ 
one or more creditors ; if one. or more creditors were to 
object, or Eiake an application for the choice of another^ 
I think the comoiissioaers ought not to accede to. the 
choice of the bankrupt assignee. 



ASSIGNEE. 

A particular class of creditors may appoint an agent to act 

as their assignee^ 

Add to 2 vol. 314. 

In casea where creditors are, in respect oi theif inte- 
rests, unrepresented under a commission, as separate cre^ 
ditors under a joint commission^, the Chancellor wiii 
appoint a person as an agent or inspector, with ample 
authority to take care of their interests, and will provide 
for his reimbursement and indemnity, in point of ex^* 
pence, out of the estate, in as full a manner as if he wcfe 
actually an assignee. 

Exparte Miles, in the matter of Rees, 2 Rose, 68. 

Or upon ail occasions a particular ciaiss of creditors 

may appoint a particular person to investigate theaii^irs 
of the bankrupt for their benefit, and may make him' 
what allowance they think proper. 



CHOICE OF ASSIGNEES. 

If joint creditors prove by mistake as separate creditors 
under a separate commission, the choice will not be dis-' 
turbed. 

Add to 2 vol. 515. 

The Chancellor will not disturb the choice of assignees 
under a separate commission, if joint creditors have been 
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permitted by mistake to prove as separate creditors; 
but it would be otherwise if they were admitted to prove 
as joint creditors, aud had then voted for the assignees. 
Exparte Jefftry re Hooper^ 1 Rose^ 315. 1812. 



When joint creditors may prove under a separate commission. 

Add to 2 vol. 315. 

A joint creditor sued out a separate commission.. The 
joint creditors prayed that they might prove and be per- 
mitted to vote in the choice of assignees. There was 
only one separate creditor to the amount of £4, and the 
petitioning creditor assented. The Chancellor ordered 
it, because there was no separate creditor who could vote* 

Exparte Jones, 18 Fes. 283. 1810. 

In another similar case, there were separate creditors, 
but the petitioning creditor's debt amounted to more 
than the sum df the separate debts. The Chancellor 
made the order, but directed that this circumstance 
should be recited. 
. Exparte Taylor, 18 Fes. 284. 1810. 

What was gained in either of these cases ? The peti- 
tioning creditor had a right in each to choose whom he 
pleased ; he might have elected whom they recom* 
mended without their proving for the purpose. 



CHOICE OF A NEW ASSIGNEE. 

Add to 2 vol. 316. 

In the case of De Tastet, who had possessed himself 
of property of the bankrupts to a great amount, under 
circumstances which rendered it doubtful whether be 
would be permitted to retain^ a petition being presented 
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to remove him from being assignee, be baving from tbe 
largeness of bis debt elected bimself and another, against 
whom there was no objection, Lord Eldon said *• let one 
of these petitioners be appointed a co-assignee, to act 
solely in the investigation of De TasteCs claims, and for 
that purpose to bring actions and institute suits: Dr 
Tastet not to set up bis title as assignee." 

Ex parte Martell re Latham v. Parry, 1 Rose, 329. 
1813, 

The Chancellor did not direct how this was to be 
done. I presume, a meeting was advertised for the 
choice of another assignee, and the choice was restricted 
to the petitioners, and that a conveyance was made by 
the former assignees to themselves and the new assignee* 



ASSIGNEE A BANKRUPT. 

The Chancellor will dismiss a petition to remove a bankrupt 

assignee with costs. 

Add to 2. vol. 318. 

This was a petition that a bankrupt assignee might be 
removed, and another elected in his place. The Chan* 
cellor said, the general order had superseded the neces- 
sity of the application, and dismissed the petition with 
costs. 

^Ejf parte Watts, 1 Rose, 436. 1813. 
If the bankrupt assignee was gone abroad, or was in a 
situation that he could not join in the assignment to the 
new elected assignee, then it would be absolutely neces- 
sary that there, abould be an order frpm the CbanceUor 
to vacate, the first ussignmeot, otberw:i8e tijie new assignee 
could mat»tatn no action or give no title to a purchaser. 



1 
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EQUITABLE MORTGAGE. 
A second mortgagee will not join in a sale. 

Add to 2 vol. 32$. 

Where there is a deposit of the title deeds as a sf»cu- 
rity, and then a sale of the premises subject to the first 
incumbrance, the commissioners cannot sell the estate 
upon the application of the first to the Chancellor, if 
the second will not Join. The Vice-Chancellor said, it 
was a proper case for a bill. 

Exparte Topham^ MaddocJcs Reports, 38. 1815. 



Upon a petition to have the premises sold by one who has 
the title deeds deposited as a security, the costs must be 
paid out of the proceeds. 

Add to i vol. 332. 

Upon a petition by an equitable mortgagee to have the 
premises sold, and permission to prove the difference, 
the costs of the applicatiot), including those of the as- 
signees, must be paid out of the proceeds of the estate. 

Exparte Gatbutt, 2 Rose, 78. 1814* 



No proof where there is a mortgage or lien tsfithout giving 
tip the security, except by order of the Chancellor. 

Add to 2 voL 329. 

Smith took from Harvey two letiies Bfid i z quantity of 
plate as a security for his debt. Bart4y afterwards at'^ 
signed all bis stock, and cODtinued in posset0ioiu 

A commission was afterwards issued against Harvey. 
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Smithy who was a creditor to the amount of £3021, 
presented a petition that he might, after a valuation of 
all the property assigned to him at £1190, be permitted 
to prove the remainder. 

The Chancellor said, the former cases, exparte Nunn 
and exparte De Tastet, were exceptions to the general 
rule. It must depend upon the discretion of the Chan- 
cellor to relax the rule. Here the assignment of the 
stock was an act of bankruptcy. There is nothing in 
this case to take it out of the general practice. The 
petitioner may prove the remainder of his debt, except 
so much of it as extends to the deposits, and as to that 
it must stand over till the value of it has been regularly 
ascertained. 

Exparte Smith re Harvey, 2 Rose, 63. 1813. 1 Vcs. 
and Bea. 518. 



MORTGAGE. 
The assignees not bound to pay rent received to the assignees. 

Add to 2 vol. 329. 

If a mortgagee gives notice to the tenant to pay tlie 
rent to him, and he pays it to the assignees of the mort* 
gagor, the Chaticellor will not order thenii to pay the 
rent to the mortgagee; if the mortgagor receives the 
rents, no court will compel him to pay them over to the 
mortgagee. 

Exparte Wilson, in the matter of Stuart, 1 Rose, 444. 
2 Fes. and Bea. 252. 



Add tp 2 vol. 335. 

Lord Ekbm bas decided, that where title deeds bave 
beea 4epf6sited as asecurity for the advance of a sum of 
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money, or a debt to be contracted to a certain extent, 
that limit may be enlarged by a parol agreement, for it 
might be done by delivering back the deeds and taking 
them again with the latter parol agreement. 

But where a regular conveyance or a legal mortgage 
was made as a security for debts to be contracted to the 
amount of <£5000, he held, that that limit could not be 
enlarged by a parol agreement. 

Exparte Norman, jiug.dth, 1815. 



EQUITABLE MORTGAGE. 

Deposit for future advances, and may be made to extend to 

new partners. 

Add to 2 vol. 335. 

There may be an equitable mortgage by a deposit of 
deeds for future advances, and it may either by a written 
or parol declaration extend to new partners in the firm 
advancing the money. 

Where stock is settled, and the bankrupt has an equita- 
ble interest in the stock, a deposit of the settlement will 
transfer the bankrupt*s equitable interest. 

Exparte Kensington, 2 Ves. and Bea. 79. 1813. 



LIEN. 

Add to 2 vol. 347. 

Lord Eldon held, that if the part-owners of a ship 
were liable to repairs, or for goods furnished the ship, or 
had paid for them, they had not a lien upon a share of 
an owner, who became a bankrupt, because they were 
tenants in common, and not joint-tenants; though, he 
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said, I^ord Hardmcki had been of a different opinion in 
Daddington v. Halleit, 1 Fes. 479. 

Exfiarte Harrimn re Nicholson^ 2 Rote, 70. 1814.- 
. LordiEldou seems lo have summed up the whole of 
the law upon the repairs of a ship in the following 
words: 

** Where the repairs are executed in a port in this 
country, the vessel, till parted with, is specifically 
chargeable with their amount; but the lien is lost with 
the possession. Where the repairs are ordered by the 
master, he, in the first place, incurs a personal liability, 
'and considering him in general as the servant or agent of 
the owners, in the employment and management of the 
ship, they also become responsible for his orders; unless 
they are expressly excluded by the terms of the contract. 

^ The same observation applies to the case where a 
part-owner gives the order, the liability attaches against 
then) all, unless it be expressly provided against.** 

Exparte Biand re Strickland, 2 Rose, 91. 1S14. 



AGENT. PROPERTY TRACED- 

Add to 2 vol. 363. 

' Sir Thomas Plumer gave his broker, Walsh, a draft 
upon Messrs. Goslings, his bankers, to the amount of 
£22,000, to be laid out in Exchequer bills. ' Walsh re- 
treived the amount in Bank notes at the bankers, and 
having laid out a great part of it in Bank shares of the 
United States, absconded with them and most of the re- 
mainder of the notes to Falmouth, with intent to gp to 
America; he was there overtaken, and delivered up the 
whole to a person sent by Sir Thomas Plumer. Walsh 
was declared a bankrupt, and his assignees brought ai 
Vol. III. A a 
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action agait)«t Sir Thomas Phimer for tbe property ta^es 
from ^a/sA; but the Court Of KingU Bench he\d, that 
all that couki be prov^ to bate been received ia cbn- 
iKqueoce of Sir Thomas Piunut^sche^ might be 
hy him» 

Taylor v. &> Stomas Plumer, 



SHORT BILLS. 

^ 41 short bill is kept by a bankrupt after it k due^ and Sh$ 
amount afterwards received by an assignee, he mu^ pay 
the whole. 

Add to 2 vol. 380. 

The Blandford bank sent a bill, for which they bad 
given value, to Burroughs, a banker, at Salisbury* He 
was to receive the amount as their agent. Wheu the 
bill became due the bankrupt bad stopped payanent, and 
a commission issued three days afterwards. 

The bill was afterwards paid to the provisional as- 
signee. It was argued, the bankrupt had made the bill 
his own by keeping it. 

Lord Eldofi said, though the bankrupt had made the 
bill his own so as to discharge the indorser, if the bill 
proved good for nothing, yet the party, if as in this in- 
stance it proves good, may insist upon the beneBt of it 
And he beld^ that it was within the general law of short 
"bills, and that the petitioners were entitled to the pio* 
ceeds of it in full. 

Exparte Sollers^ 18 Fes. 229. 

. The argument that the bankrupt bad made it bis own 
9i^s amusing. It was made bis own not to the prejudice 
of bis creditors, but to the prejudice of bis employer* 
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NO LIEN AFTER BANKRUPTCY. 
No Kern cmh Be created t^er bankruptcy. 

Add to 2 vol. 380. 

Grant, a merchant in London, pledged the bill of lading 
of goods shipped on board the Latona, in Russia, and 
consigned to him with the defendants as a security for 
their acceptance to the amount of £33,000. 

The ship being detained, his agents took out a consi* 
derable quantity of the goods. Grant committed an act 
of bankniptcy, and afterwards his agents ship and con* 
sign to him other goods. Grant transfers the bill of 
lading of these goods also to the defendants. 

It was held, the assignees of the bankrupt might re* 
cover the last consigned gpods from the defendants; 
Grant had no ri^ht to pledge them. It made no dif- 
ference that the agents had an intersat in the adventure, 
they having no share'in'the property of the goods. 

Metfer v. Skarjte, 5 Taunt. 1S4.1813. 



ATTORNEY. 

An attorney has a lien upon cosis in hankr^ftcy. 

Add to 5r vol. 386. 

If costs are ordered in bankruptcy to be paid to a 
party who has been illegally arrested, his attorney has a 
lien upon th^m, and upon notice they must be paid to 
him. 

■ • 

Exparte Bryant, Haddock's Rep. 49* 1815. 
5L C. 2 XcMf > 037. 
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' ■ ;. ' LIEN*': './ . ' ■' 

The solicitor has no Hethtippa the pro^seisdings- 

Add to 2 vol. 387- 

If the attorney to the commissioa continued* by the 
assignees will not deliver the conomission^ proceedings^ 

and .books of the bankrupt to the as^ignees^ he will be. 

. ■'..■■• 

ordered by the ChanceUor tp.do it with costs* 

Exparte /forrfy, 1 Rose^ 395. 1813. 

It will follow then» that the assignees may at any time 
change the solicitor to tbe^<;omnfiissioq, even before they, 
pay bis bill . 



. , ATTORNIES. 

Add to 2 vol. 387. 

The 'solicitor to the commission may be chosen or 
removed by a majority of the assignees^ 

Exparte Tomlinson, 2, JRo^e, 06. 

Trustees must be unanimous, and can only be con- 
trolled by a court of equity; but the assignees are subject 
to the immediate direction. of the Chancellor in bank- 
ruptcy, and this is a regulation of great importance for 
the dispatth of bu^ines^. 



ATTORNEVS LIEN* 

• -^ ■ • .. ' .• ' 

.* . . ■ ■'■'<. ' ' ' ».'.•»• 

Attor/iffi/.s lieHi, ^^P^ thejmrpost, of the, deposit fmik. 

■ • 

,.Add,^avol,3sr. . . 

Deeds were deposited with a solicitor for the' purpose 
of raising money, that object failed, and they were per- 
mitted to remain in bis bands. Lord Eldon held^ that 
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J^^etod a.jE^nerolilieo'iipoii Ibem: lor faSs bilT, that k&*e 
.affect of p^miltt^nlb^Hi.toreiimiDlfrM 'univalent 16^ 
general deposit. ... i f,:! ^^ 

Exparte Ppnb^tomiilS.F€i. 982: 1810. . 

Butj iiMrely he w^qiM ha^e ihad a gefaeral lien upon 
them though th^y bftd been d^maoded^ bUck the momefift 

after the purpose ffii(e4 \ • - -* :•' ' 

A solicitor must apply all deeds and papers to the 

purposes for which they Tire entrusted by his client, but 

between him and the client he mayxetain them all I 

should think tiU bis bill is paid. 



' \ .' 
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VENDOR AND VENDEE. 
Promissory notes do not discharge the lien^ 

9 

• Add to t^ vol. 390. 

The vendee gave t"he vendor for the price of a real 
Estate a bill of exchange drawn by him upon, and ac- 
cepted by, th6 partnersTiip, of v^hich he was a member. 
They became bankrupts. 

The Master of the Rolls held, the lien was not gone, 
that bills of exchange werer-only a mode of payment^ 
not a change of secucity« ; . 7 i. 

Grant v. Mills, 2 Ves. and Bea. 306. 



Bills of exchange do hot discharge the lien. 

1 ■ « • • • fc ■ ^^ I" • . . . • ' 

Add. to 2 vol. 390. .i V 

f IV here the vendor of a real eitate took H^e promissory 
.note of the purchaser for the; price of the estate, payable 
iit four months, before which time he became a bank^ 
|.upt The veaiior bad ^ivcn the vendeea receipt in fulk 
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.7br. vote had been diteomtedw' Tbftt eirctinistftiice 
J<qr4>6l^ii 4boiighl imnmCdriali land beld his lien wtt 
not gone, but bad a right to tbe proceeds of tbe estate 
after the expenees Df the salb, kni ^ right to proTe fop 
the difference bet^reeki that miewnt and Hie purchase- 
money lagreed to be |Mid by tbe bMli^rUpl. 
Exparte Loaring, 2 Rose, 79. 1814i 
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LIEN OF VENDOR. 
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One lien may be substituted for the equitable lien upon a 

purchase of an estate. 

Add to 2 vol. 391. 

The Master of the HoIIs said, the question is, if the 
security be totally distinct, and independent, will it noi 
then become a case of substitution, for the lien, instead 
t3f a credit given because of the lien? and be tbpugbt e 
transfer of stock, as a pledge, discharged the equitable 
lien. 

Nairn v. Prouse, 6 Fes. 760. 
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PETITIONING CREDITOR'S DEBT. 

Petitioning creditor's debt when to be opposed. 

Add to S vol. 424, 

Lord tlidon — Tbe commissioners acting under a com- 
mission must conceive |t to be valid, and they may pro- 
perly refuse to permit/a person who has not proved, and 
4oe^ not appear before them in a capacity to prove, a 
debt, to enter into an examination of tbe petitioning cre^ 
.4i(or4 in order to destroy tbe commission. 



Exparte Steel, 16 Fes. 164. 1809. 
If commissionei^ are made particf ^itHout 8^ siifficieiit 
cause, they must have their costs. Ibid. 



COUNTRY COMMISSIONS. 
<k)untfy €ammi$Honir$ art mi entiihi l# 

Ad4 to ^ vol. 42& 



» ■ 



The assignees vefused to pay travelliim ex|)fiiiqeato the 
commissioners, in a country commission,, allowed in the 
bill taxed up to <the choice of assignees, the petitioning 
creditor presented a petition to the ChanceUor that he 
would order the bill to be paid. The ChjsnceUor said,-— 
he could not allow those charges, which the statute de- 
clares shall not be paid ^ut of the bankrupt's estate. N^ 
<erder was made. 

Exparte TMwaU, 1 Rose^ 397. 1813. 
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AFFIDAVIT. 

■ 

Affidavit is filed «fhen it is carried tHto the ofioi* 

Add to2 vol. 434. . 

Afi affidavit is fileJi wbeq it is carried into the ofiiQe 
after it is sworn, from thence it ought never to be with* 
drawn, tApon any pitstence. 

Exparte Nemton, % JBase^ 19. 1813w 



f i .t 



t 



I 



36D Suppimifital CauL 

' * ' V ' " * ■• * •. . . . t 

• GETTERi^L ORDEIi, 12th ^ugiirf, 18W. ' 

• ■>■•> • ' ■' ' « I I . : 1 . I ■ » ■■'.■. ) 

An attorney wrote authenticated instead of attested to a 

petition^ this sufficient. 

''"' ^ 'i(Htc)2voi:^5: ' ' 

Wtien' a-86licitdr did tiot Isee the J)ctitionef sign ii peti- 
tion, but put his_nam& to it.from a knowledge of his 
hand-writing, and yfxoiei authenticated \xi^i^2iA of attested. 
Lord Eldon held, it was within the spirit of the General 
"Order, bf the l^h of August^ 1809, ' ad there was^ the 
H^lJbirtibility of a solicitor of 'the t6urt to the proprietor 
'tiftftie application. . • ' 

•■ jfcxparte ' ' •• ; ^Aose, 85. 1814. 



^ . f 



.:.;••■: m' 



: V . . RELATION • 

No act of bankruptcy prior to the petitioning crfditors 
debt can affect any' transaition, provided the petitioning 
creditor was not acquainted with such act of bankruptcy* 

Add to 2 vol. 471 or 367. 

Upon a petition to obtain an order for the date of cer* 

tain freehold and leasehold estates, and to i>e admitted to 

prove for the deficiency : it was objected, that the raort- 

gage was subsequent to an act of bfenferuptcy. 

' "It appeared thsit Birkett was a Wortgigee of the firee- 

hold premises by indentures of the 9 1st and fM of 

March, 1811, and they also found that in the months of 

October and November, 1810, the bankrupt committed 

several acts of bankruptcy ; and that there was at the 

lime of such acts of bankruptcy a debt, upon which a 

commission might have been issued. 

.The petitioning creditor*s debt, upon \*hich the coro^ 
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jpuission actually issued, did not .arise till the month of 
Jui^.l^l; subsequently another act of bankruptcy 
was cpqimitted^ upon which the commission issued on 
the Idtb of January, 1S12. Lord JSldon decided, that 
the relation to the act of bankruptcy could not be carried 
back beyond the debt upon which the comn^isaion. had 
j}r(}ceededy and be, granted the pray^ of the petition. 
^ !p2cparte Birkeit, in the. matter. of Reynolds^ % R(m,7U 

18H; : 

• Thi9 is a very important case; It establishes ^bis grea( 
(v^ipOsitjon, that nothing can be disturbed in badkrqptcy 
prior to an act of bankruptcy, which is prior to the peti? 
tionidg.qr€!ditor's debt, provided the petitioning Y:reditQr 
(lad no knowledge of such act of bankruptcy when h^ 
sued out the commission* 

■ft 

When a commission is sued out, which cannot be set 
aside, all the transactions of the bankrupt prior to the 
petitioning creditor's debt are Irrevocable, even if those, 
who dealt with biKl^f kbew at the time that he bad com* 
mitted an act of bankruptcy. 
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RELATION". 



If a debt is contrite ted before the iict of bankruficy upojk 
zchich the commission is supported^ though with a know-> 
Udge of an act of bankruptcy prior to that, it may be 
froved, ■ 

Add to 2 vol. 472, 

PA//ip&. committed an acjb of bankruptcy, which was 

'known to Penfold, after which be became indebted to 

Pen/old in <£4000. Philips then contracted a debt with 

Bomicss to the amount of £800, and. committed another 
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a^t of bankraptcy, upon which Bownn^ sued out a com« 
mission against Philips, and he Tfas declared bankrupt 

Lord Ellenborough and the Court of Kin^^s Bench held, 
that Pen/old might prove his debt under the commission. 
' Escparte Bowness in m Phiilips, % Mau* and Selw. ATff. 
May, 1814, 

If Bowness had no notice of an act of bankruptcy prior 
to his debt^ the commission could not be superseded^ 
and no prior proceeding can be disturbed. If he bad 
known of it, and there had been a sufficient debt prior 
to the fir^t act of bankruptcy, then upon the petition of 
a cteiditor having such a debt, Bownes^s commission 
wouhl have been superseded, and be might have had a 
tommission, under which both the debts of Penfold and 
Bowness would have been excluded* 
' See expai^te Birkett, ante, 360. 



EQUITABLE DEBT. 

A loan by a trustee to a trader is a breach o trust. 

Add to H vol. 474. 

Where trustees or executors have a power under a will 
to place out money upon such real or personal security 
aft should be thought good and sufficient, though the 
testator declares that they shall not be answerable for 
Matiy loss without their wilful neglect or default, if they 
lend it to a trader upon his bond, and he becomes a 
bankrupt, it is a breach of trust, and they are answerable 
for the loss to those for whom they are trustees. 

Langston v. Ol&vant, Geo. Cooper, 33. 1807. 

If they became bankrupts, the sum lost might hi 
proved under their commissions. 
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CERTinCATE. 

The certificate is a discharge to an attachment for notpajfit^ 

moneff, 

« 

A4d to 2 vol 474. 

Lord Eldon^ ijfpon motion, ordered ^ pdreon to be dis- 
cfaargedy who bad been committed by an attachment of 
the court for not paying a sum ()f money as executor 
under an order of the court 

He bad afterwards become a bankrupt, and bad 
obtained his certificates 

The Chancellor held, the debt might have been proved 
under his commission. 

ffull V. Atkinson, Geo. Cooper. IQS. 



PROOF BY AN AGENT. 

Add to 2 voL 477. 

In the case of the Bank of England^ Lord Eldon said, 
he would make a general order that the proof of a debt 
to the Bank may be made by a person swearing that 
he is B clerk at the Bank, and is authorized by the 
Directors. 

Exparte tbeBankof England, 18 Tef. M8. 1811. It 
vjras objected 'that tlic-^clerk ought to have a power of 
attorney to prove. 

It is an extraordinary proceeding to make a man a 
witness by a power of attorney. 

When the commissioners first began to act after the 
i3th of EHz. they would, from the general principles of 
the common law, preclude the creditor from being a 
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witness in his own cause. The debt» as in ^ court of 
law, must have been proved l^y a disinterested witness. 

By the 21 Jam* c. 19* the commissioners shall and 
fn^y examine any person /pr the discovery of the trut^ 
of the debt owing to a ci^editoi;. This admitted the cre- 
ditor himself, but it did not exclude others, or make the 
oath of the creditor inditip^nsably necessary. 
^ Serjeant Goodinge, who . wrot^ in the ^ime of King 
William^ aays, the cpminisBioneFS must swear the ere- 
iditors which will come in, of the truth and value of the 
debts due to them ; yet in .case of necessity, as wher^ 
the ci*editor is iU, or beyond th^ seas, and cannot attend, 
the commissioners have allowed of a collateral proof. 
Serf. Goodinge, 49. 4tb edit. - 

It has always been my practice when a creditor could 
not make proof qf the debt himself from incapacity, 
or ignorance of it, to permit it to be done by others, as 
where a trade was carried on by a wife, or children, or 
servants, and when the debt was admitted by the bank- 
rupt. But the creditor himself or his legal attorney 
must vote in the choice of assignees, and sign the certi- 
^cate^ or vote in all general meetings of the creditors. 

In the case of corporations, perhaps the Chancellor 
iwould permit this to be done by a member of the corpo- 
•ration, as one partner can act for a partnership. But the 
witness who proved the debt clearly could not do any of 
these acts without a letter of attorney, if^e is not a part- 
ner. He is not liie creditor nor his legal representative. 



Jn agent or any person may prove a debt. 

Add to 2 vol. 477. 
Where the creditor was deranged, the Chancellor, 
upon a petition for the purpose, gave leave that the agent 
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who managed his affairs ahodid prove tb^ debt due fiom 
the bankrupt, and should vote in the choice of thi 
assignees. The Chancellor, thought Che application 
reasonable. i 

£xparte Maltby, 1 Rose^ 387> '» 

It is the practice of the commissioners/ in such, cases, 
to permit any agent, or ideirant, or the wife, or son/ or 
daughter, who has managed, the affairs, to- prove' thi 
debt. But the person so pj^ving is a witness only and 
not the creditor; and th^- 5 Geo. IL c:30. i. 26 and !27^ 
seems to be peremptory that none but the creditors,. or 
those who are duly authorized by a letter of attorney, 
can vote in the choice of assignees. 

The distinction was not suggested to the Chancellor. 
A witness may prove so that the creditor may have the 
benefit of a dividend. 

But the statute confines the choice of assignees and the 
signing of the certificate to the creditors themselves, aiul 
nnt/ person duly authorized by letter of attorney from such 
creditors; and I ani inclined to think that the Chancellor 
will be of opinion, uppn consideration, that in these 
instances he has no power to dispense with the statute. 



PROOF OF DEBTS. 



Add to 2 vol. 499. 



Kensington covenanted with trustees in a marriage set- 
tlement that he would at any time after marriage, upon 
receiving one month's notice in writing, transfix JBI 5,000 
Reduced Bank Annuities into the name of the trustees, 
in the books at the Bank, upon the trusts of the 
marriage. 
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Keasimgton -■ became bankrupt without notice having 
been given or the tramfer fnade. 

Lord Eldon held, that the covenant was not broken 
before the bankruptcy, and that no proof could be made 
under XenstTig^on's commission* 

Ex parte Alcodc re Kensington. 

Could it have been proved if the covenant had been 
broken before the bankruptcy ^ A covenant to pay a 
certain sum of mone^ may be proved, but a covenant to 
do an act cannot be proved, though l»roken before the 
iiankruptcy. 

, Under which class of covenants a covenant to replace 
or transfer stock is to be ranked has not yet been decided. 
See 2 y6L 499. 



INTEREST* 

Interest not paid upon a surplus upon notes not carrying 

interest. 

Add to 2 vol. 604. 

In bankruptcy Lord Eldon has said, if from the habit 
of dealing, the contract was to pay interest upon notes or 
bills, where interest was not mentioned^ the debt would 
carry interest. 

There can be no interest upon notes or bills not carry- 
ing interest in the case of a surplus in bankruptcy, for 
interest is payable at law in the nature of damages, and 
is j9Qt provided for by the oontract, 

Exparte Wtiliams, in the maUer of fVilcocks, 1 Ron, 



Suppkmental CaseA 307 

A dqmit does not give interest unless the debt carries 

interest. 

In the case of a deposit as equitable mortgage to 
secure a debt not carrying interest^ as to secure a book 
debt or a promissory note not bearing interest, the debt 
shall be paid from the sale of the article^ but not inte^ 
rest) unless it was expressly agreed that it was a security 
for principal and interest. I have beard Lord Eidon 
make a declaration to that effect 



INTEREST UPON A SURPLUS. 
Interest to be allowed upon an unexpected surplus. 

Add to 3 vol. 505. 

Where creditors^ who had received twenty shillings in 
the pound, and whose debts carried interest, thinking 
there would be no surplus, gave a receipt in full for 
their debts to the assignees, there being afterwards a sur- 
plus, and it appearing the receipt was given from a mis- 
take, they were allowed interest from 'the date of the 
commission till the time they received the principal. 

Exparte Deey, 2 Ball and Beatty^ 77. 

If they received the principal by two dividends, they 
would be entitled to interest upon the whole original 
principal from tbe date of the commission to the first 
dividend; and upon the part of the principal remaining 
due from the first dividend to the second. 

No interest must be paid upon the interest proved. 



' 1 
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;...-. V . "•, ■ .USURY. • ' .'*.-■. 
The bankrupt* $ evidence alone not sufficient to prove usury. 

Add to 2 vol. 511. 

The Yice^Chaocellor refused to grant an issue to try 
whether .a debt was tainted with usury, there being no 
evidence to prove it but the bankrupt^ who could not be 
« witness without the oi^der of the court, and he could 
not be confronted with Jthe creditor, who was dead. ? 

Ex parte Burt^ MaddocKs Report s^ 46. 1815. 



ILLEGAL DEBT. 



Add to 2 vol. 512. 



Scott ^Vkdi Bell agreed to insure ships or marine risks 
in partnership. Bell died^ and Scott was indebted tp 
him o£9495» at the time of his death/for money advanced 
for payments upon such policies' of insurance. 

The money was taken by Bpll from a legal partner- 
ship, in which he was also engaged. 

The Chancellor sent a case for the opinion of the 

• » • 

Court of King's Benck^ viz. whether the surviving part- 
ners of Bfll, or his administrator, could prove the whole 
or any part of thi^ balance under Scotfs commission. 

Lord. Ellenborough said, this is clearly an attempt to 
recover bagk money advanced for the furtherance, and in 
the very execution of an illegal contract ; and if recover- 
able, so n)ight.n)oney advanced for the purposes of car- 

• ■• »<.. ..... , 

rying on a smuggling transaction. And they certified 
against the proof. 

Ex parte Bell re Scott, 1 Mau. and Selw. 751. 



USURY, 

Evidinct to prove mwy in bankruptcy^ ^^ - 

• '• '. ^ 
Add to 2 vol. 512. 

, jpirom^ was examined under the Gommisaion ^galQst 
Pa/0» and GilL He was a bankrupt faimaelf, butdi^ 
biefore hia Last examination. A debt of £3^fi00 bad- 
been proved under his own commission. 

Lord Eldon held, that what he swore und^r anotl^^ 
commission could not be admitted as evidence to shew 
the debt proved under bis commission was usurious. . ^ 

That it might be admitted as a guide to assist th# 
examination of the commissioners, that in bankrupjbcy-ii^ 
debt cannot be admitted^ unless the creditor swears posU 
tively that the debt was free from and untaintod by 
usury. ., 

flxparte CampbtU re Bronur^ 2 Ba^si, kl. 1814» . 



JOINT AND SEPARATE SECURITY. 

* ■ * 

If some partners draw upon 9ther partners^ and the drawmer. 
and acceptors carry on distindt tradis^ ike holder iof th» 
bill may prove under their estates, though he knew they 
were jointly interested. 

Add to 2 vol. 538. 

Ford^ Price, Cross, and Gilbert, were jointly interested 
in the cargo of a ship. Ford was a rope-maker. Prica 
and Cross were partners as ship-brokers. Ford drew a 
bill upon Price und Cross, in favour of Winday, fer 
goods aiipplied for tbe advenlorei which th^ ack^ejited; 

Vol. III. B b 
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TVimlay kn€w that the drawer and acceptors were jointly 
interested. Ford, Prtcr^ and Cross, all became bank- 
rupts* Lord Eldon held, this was a double security, and 
that the holder might prove against the Separate estate 
of Ford, and the joint estates of Price and Cross. 
Exparte Walker, and exparte Wimlay, 1 Rose, 441, 

* If Gilberi was solvent,* an action might have been 
bronght also against him and the bankrupts; or if there 
was iio joint property, and be was a bankrupt, there 
might have^been a proof als^ against him for goods sold 
md delivered. 

* This case differs from all yet decided upbn the sub* 
ject. Goods are sold to a partnership of four. The seller 
i^eives as payment or a security for payment, a bill by 
dne partner drawn upon two of the partners, which is 
accepted by them. Upon failure- of payment by the 
licceptors, it could not, I think, be doubted but the sellef 
of the goods might have had three actions, viz. against 
the four the firm, and against the drawer, and the ac- 
ceptors of the bill. It is quite different from a joint and. 
several note or bond given by the four. In these actioos 
in a court of law the holder's knowledge and ignorance 
that the parties to the bill were partners in the firm, and 
the circumstance of their carrying on a distinct trade, 
would have beei^ quite idim^terial. 



Goods sold to a partnership f^thzifjuch a bill is drawn bff the 
... jfirtn upon a s^arxtte partner. 

r , Add to 2 vol. 538. ,. , 

icUiffi^K Groves, and Dt Jprad9, ti^ ere traders at HmU, 
upd<^ the firm of Peter Groves and Cop DePrado resided 

u . 
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in London. ' Groves was a minor. Keys sold goods to 
Peter Groves and Co. to be paid for by an approved hc^ 
ceptance. Peter Groves and Co* drew a bill upon De 
Pradoin London^ which was accepted by him. K^ 
received it, b^ing ignorant that De Prado was one of vthe 
firm. The firm became bankrupt Groves was an in- 
fant Separate commissions were sued out against 
Hitchcock and De Prado. 

The assignees of Hitchcock and the assignees of De 
Prado had respectively possessed themselves of joint pro^ 
perty, and an order was made under each commission 
that they should keep distinct accounts. Keys received 
a dividend under the joint estate under HitchcocKs com* 
mission, and also a dividend from the joint estate in the 
hands of the assignees of De Prado. He had proved 
under the separate estate of De Prado, and Lord Eldon 
ordered that proof to be expunged ; he observed, the 
holder of the bill of exchange, modelling his proof upon 
the right which the law gave him, either of confining his 
claim to the visible members of a partnership, or of ex- 
tending it to the dormant partner, has made a deliberate^ 
and I think, a conclusive election. Adopting the aggre- 
gate liability of all his debtors, he is excluded now from 
resorting to them individually. ., 

. Exparte Liddel in re De Prado, 2 Ron, 34. 1814. 

In this case he had, in fact, only a dividend from the 
joint estate of the^iirm, for it was the same to the cre- 
ditor whether he received the two dividends from the 
joint estate so divided, or one dividend, if the whole joint 
estate had been collected under one of the separate com- 
missions; and as he was ignorant that De Prado was one 
of the firm, I cannot see any reason why he should not 
have the benefit of the security from De Prado*s accept- 
ance, or of a dividend from his separate estate. 

Bb2 
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I eairaoft distii^uish ifc iti principle from the following 



JPhi persiMs in paHmnhip dram aptm two o^ tKe paftmm 
carrying an a dktinct irade, iha holder ijf ik$ HU taojf 
frote agaimt htih e^iatex 

Add to 2 ToI«r 533. 
l^ive persons trading together under the firm of Cooke 

• * • - * 

and Co. drew a bill of exchange on two of the members 
of their co-partnership, who carried on a diistinct trade 
as Harrison and Goes. The bill was accepted, nego* 
ttated,, ^rid in the cour&e of circulation came into the 
bands of the petitioner without any knowledge, on bis 
part, of the connection between the parties : he there* 
lore contended ibat he had a right of proof both against 
the drawers and adceptors. 

The Lord Chancellor observing, that the case of ex- 
parte LtdcZe/ was singular in its circumstances, and inope- 
rative upon the present, was of opinion, that the peti* 
tioner, being ignorant of the connection of the parties, 
was entitled to prove against both estates. 

Kxparte Jdam in re Cooke, % Rose, 36. 1 Ves. and 
Bea. 493. 

In this case the holder of tbe bill could clearly have 
had two separate and distinct actions at the same time» 
against the five as drawers, and against the two at 
acceptors. 



Whte on(f p^rimr iravi vpon the firm^ mho ,^cfept^ thff 
holder of the bill, who has knowledge that the drawer i$, 
- me of the firm, canmof frove {fgaifi$t^th^alee^ 

• . * • . 

Add to ^ vcA. 698. 

Samuel Cooke drew a bill of caccbattgs u^M H a r m on 
and Co. wliich they accepted. The firoi of tlam^oH: 
and Co/ oKMisisted of Cooke himsdf and fovr Ptbeii9; 
tbty became baiikrupl;^ Cookt wias not a dittia^' 
trader. The holders were bankers, with whom Goohoi 
ke|U his |M*iyate account ; they discounted tb^ bill for 
Ciioke^ tbejr proved it under the joint esta^ aoii applie4^ 
to the Chancellor to be permitted also fl^nder tl^^fepamU^ 
estate of Cooke the drawee 

The Lord Chancellop^Wher^ the 9^^t appears to 
be to give the bill a character of ivssp^tabiKty by suidb 
distribution of the names of a partper^ipj tbe court <haa 
said, that the parties to such an aTr^i^emjen^ shaU not 
avail tbemselires of it» Against their l^aowMge of the 
method, in which the obligation of the firm ongbt 
regularly to be created* 

There is nothing that seems to vie to bring this withtH 
the principle of the cases, or of the distinction which I 
recognised in exparfee Walker, {uNte, p. ^9P-) I^ aU the 
antecedent cases the individuals ba4 sub-divided tbem^ 
selves into distipct paitnerships ; there was a xeoogiMed 
stodc» again$t wbich the credit was to opemte* 

In none of them was the person (sgaiast whose estate 
the second proof was permitted to attach, identified in 
bis character as a trader with the partneriship of which 
be, was a member. 

Exparte Bigg, in the matter of ^arrium, 1^ Rote, SI- 
MM. 
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This is the first time that a reason has been given, why 
the party to a bill should not have the benefit of both 
lO&cirrities. 

If ail tlie partners in the firm consent to the accept* 
ance of a bill drawn by one, no one can say that he is 
either defrauded or'mjured,' and the payee of the bill 
cannot be said 'to be a particeps chmtitM/eitber with a te« 
ference4x) moi^l or legal . justice* * Ignorance or know« 
kdge of the connection of the parties in a coarl of law 
yk<m\d be perfectly immateirial, and one action would be 
do bar to the other. r . 

'^ If >the payee or the first indorsee have a knowledge 
tliat all the parties are connected, surely if be indorses 
toanQther» 'wbo has no such knowledge, the latter in- 
dorsee may have the benefit of both proofs. Or if the 
payee or the 'first indorsee has no knowledge of the con- 
nection^ and he indorses to one who has such knowledge, 
will he be precluded from both proofis ? He has been na 
party to the iiPreguIar creation of the obligation. 

These are new cases, in which I think there is a diflB- 
culty to preserve consistency. 

But this case is confirmed by Lord Eldon, in the case 
of exparte the Bank of England^ staited after the foUow- 
ing observations. . 

This is not the joint seourfty of all and the separate 
security of each. Thee bankers had not the election of 
proving under the separate estates of the four othersL 
The dividends under th^se four estates might have been 
much more productive than the dividends under the 
joint estate and Cookers separate estate. 

It was clearly the intention of all the parties that the 
bankers, in addition to Cooke's security, should have the 
security of the firm. 

It cannot admit of a doubt but they might ^faave 



brdugbt: ftn actiob Ugainst Cooke, the drawer; alone, and^ 
aliso an pction against the whole aa> acceptors. Onei 
action would have been no bar to the other. ■ '^ 

This is a subject peculiarly within the jurisdictibn of: 
a court of law. Suppose Cooke had obtained his certifi« 
cate, and an action was brought against hini» and tir 
pleaded his bajiikruptcy, surely a court of law must then 
decide whether the bill ought or not to have been proved 
under, his commission, and if not, one would think it 
would follow that the action might be maintained against 
Cooke, notwithstanding his certificate; if such actioa 
were barred by the certificate, then I think the court 
must conclude that it ought to have been proved under 
his separate estate. 

If it had been a joint and several bond, or a joint and 
several note by a number of partneis, all pf whom bad 
become bankrupts, and the creditor had proved a^inst 
the joint estate, the creditor could npt afterwards bring 
any separate action, because the proof would be con<* 
sidered in a court of law as a joint action.. . 



Add to ? vol. 638. 

Graves, Sharp, and Fisher indorsed a bill over to 
Fisher, their partner, vfho was also a distinct trader, and 
kept a separate account with the Bank of JJ^nglatui 
Fisher there discounted the bill and indors^ it. 

The Bank now applied to prove against both estateii. 
The knowledge of the partnership of the parties wan 
admitted; but a distinction was taken between this and 
the cases regulating this species of proof, viz. that th^ 
Bank discounting only for those who keep accounts with 
them, always require the indorsement of their customer.; 
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that ^oiigh JPUhitr^r xizm^ wds tttdudedf ill tto iUdcttM* 
mstA ot.Gruvm;^ Sharp, tnd Fkh$f, yet the fmictiee re* 
quired bis iiidividiial Jiidbr86m6»t« and thereby expresriy 
^sed a bargain fibr m double security. 
•;:The Lord Chatibellof Tims <^ opimM, that the praetiee 
of the Bank did not vary the natum of the bill, from' 
vbat it Bubatantially \ra8, a joint attd several aeenrity; 
liibich ia bankruptcy waa confined in its proof to a right' 
of olectioii against the joint or the separate estate. In 
att the cases, ii) which the holder had been allowed to 
aivaiil himself of faifr secarity, to the extent o^ its ^ppa^ 
ttnt liability, there had been either an ignorance of the 
maon of the parties in one partnership, or a^ubdivlsloa 
of them into distinct trading establishmeikts. Uiiless, 
flierefore, this case could stand upon tlire circumstai^ce of 
fMerbeiilga distinct trader, it could not stand at all ; 
and that circumstance resolved itself into nothing 'tnore 
^a» a resort to bia separate estate, which resorthig at 
the same time to the joint estate, a creditor was not en* 
titled to in bankruptcy. The petitioners must tbef&ferd 
elect 

Exparte the Bank of England, 2 Rose, 82. 1814. 
It cannot be doubted but the Bank of Eftgland might 
have brought actions against the firm, and also against 
JFisket i and having elected to prove against one estate, 
they certainly might bring an action against the otb^ 
party, and 4iave the question decided In a court of ikw. 
Though the Bank of England Irad knowledge that 
Fkihef was a partner in the firm, yet it is atated in'the 
edl{e that he was a distinct trader. « 

ls6r& Itossfyn, who was the first suggcster of thiaex* 
traordinary law, admitted the holder of the bill to prove 
under both-estalea, if he was ignorant of the connection, 
'though there were no distinct trades.' See ^ vol. 565. 
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So the distiiict tmdes seem now to be jmaftateriaL 

This case lately occurred withiamy ei^perience: two 
partners were jointly indebted in a large sum^ for which 
one of them mortgaged his separate estate, and cove- 
nanted also to pay the debt as a collateral security ; they 
became bankrupts ; the creditor wished to prove against 
the joint estitte, tbc^ whole debt^ ^nd to have also the 
benefit of tbe mortgage^ but upop ibeauthprify of these 
cases we^beld^vtbat he must make bis ele^ction whether he 
would have the benefit of the joint estate solely apd 
relinquish the mortgaged premises, and if he resolved to 
rely upon the mortgaged' ipremiseaf be must prove the de- 
ficiency . under the separate estate only. He was the 
petitioning creditor in the joint commission. 

.But if the parties had continued solvent, it cannot be 
doubted but he might have had two actions and a bill in 
equity to foifeclose all at once. 

ThiB case has also occurred : ^. guaranteed the debt of 
JB. goods. being sold to him at three months credit, and 
before the debt was payable became the partner of S. ; 
the debt when due was not paid, and the two partners 
became bankrupts, and a joint commission was taken 
out against them. 

The creditor has clearly a rightto prove against the 
separate estate of j^., the guarantee, and he has also a 
right to prove against the separate estate of B. A. and 
B. by their own acts cannot discharge themselves of 
their respective liabilities ; but if they have adopted this 
debt as a joint debt,, then the creditor will have his elec* 
tion to resort to the joint estate. He had no right to 
bring a joint action against thetn ; and he could not have 
proved against the joint estate, if they had not adopted 
his debt ; if he elects then to prove against the joint 
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estate, it seems to be nsasonable that be should 'discbarge 
the separate liabilities* . 



DEBTS BETWEEN PARTi^fil^S. . 

If one partner draws out more than he*oughi to ham dom^ 
• if the other partners afterwards approve, it canmi be 

proved by the assignees of the joint estate i^ainsi his ' 

separate estate. ■ 

Add to 2 vol. 548. 

If one partner draws out money from tbe partnership 
funds contrary to the articles of partnership, but with 
the knowledge and subsequent approbation of the other 
partners, the assignees of the joint estate cannot prove 
what the partner has so drawn out against bis separate 
estate. 

Exparte Harris, in the matter of Ramsey and Aldrich, 
\ Rose, 437, ISia 



AGREEMENT FOR A COMPOSITION. 

A composition with a release if the instalments were regU' 
- larly paid, but if not, the remainder of the debt to be 
recoverable. 

Add to 2 vol. 652. 

This petition stated a d^ed of composition made be» 
jtweeu the bankrupt and bis creditors, of whom the peti* 
tioner was one, whereby be agreed to pay them a com*- 
position of nine shillings in the pound, by four instalments, 
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at the times therein mentioned. > The deed contained tlie 
following proviso :-— 

*' Provided always, that in case the said composition 
of nine shillings in the pound on the said several and 
respective debts shall not be duly and regularly paidby 
the instalments, and according to the purport and effect 
of the said promissory notes, and the covenants of the 
said Thomas Dodgson, hereinbefore contained, then the 
release hereinbefore given by the said several creditors; 
parties thereto of the second part, shall be utterly null 
and void, to the end and intent, that the said several re* 
spective creditors, their respective heirs, &c., may hence- 
forth have aiid take such and the like remedies, veays, 
and means, for the recovery of the whole of their said 
.several and respective debts against the said Thomas 
Dodgion^ his executors, &c., as they respectively could 
or might have done if these presents had never been 
made." 

The two first instalments were regularly paid, but be- 
fore the third became due the banj^ruptcy took place. 
The petitioner had applied to prove the remainder of his 
original debt The commissioners refused to admit his 
proof for more than the outstanding instalment. 

The present petition was for an order to be admitted 
to prove the residue of the original debt. 
• It was argued in support of the petition, that the 
effect of the proviso was to restrain the operation of the 
release, unless the instalments were paid. 

The Lord Chancellor — If there be any default what- 
ever before the bankruptcy, however small, I agree that 
such would be the effect of the proviso: but at the 
bankruptcy nothing whatever wa? due. 

Petition dismissed. 

Exparte Peele in re Dodg%on^ 1 JRosi?, 435. 1812. 
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is a nemarkable caie,.ff the release bid been'ab* 
soIute» then the two instalments would have been prove* 
tUe as debts due at a future day ; but if the instalments 
irere not paid after the bahkruptcy» then the release wsa 
void, and the remainder of the debt unsatisfied was a 
debt prior to the commission and proyeable« 

The creditor seems to have bis choice whether he 
would prove the remaining instalments as debts payable 
^ a ftiture day, or if he would wait till the first was due» 
and if it was not paid in fiill by the bankrupt ' or his as* 
signeeS) he then, I think, would have a right to prove so 
much of the original debt as was unpaid as a debt due 
before the bankruptcy* If the bankrupt bad obtained 
bis CQicU^c^e, and an action was brought agaipst bim for 
the reoiaining debt, I think a court of law would say it 
was barred, being a debt which might have been prdved 
under the commission. 



r 




COSTS. 



CommuAomn act gratis, when the assigneei have no 

effects. 

Add to 2 vol. 559. 

A bankrupt under commitment for not answering to 
the satisfaction of the commission, applied to be brought 
up again ; the assignees refused^ unless be would pay the 
expences of .the meeting. 

Th(^ Chancellor directed, that if there were no effects 
the commiNoners should meet gratis, receiving their fees 
out of the future effects, if any ; but if the bankrupt 
did not answer fully, he would find it very difficult to 
obtain another orden 



Exparte GoAeit» 18 Fe$. 5^4. 1814. 

The London commissioiiers always do their duty gnu^ 
tis, when the assignees have no dTects^ after the last 
examination. 



.COSTS OF THE COMMISSION, 

The Chancellor will order the petitioning creditor to pay the 
solicitor's bill^ if there are no effects to be recovered. 

Add to 2 vol. 659. 

The Vice-Chancellor directed that th6 petitioning cre- 
ditor should pay the solicitdr*s bill : the petitioning credit 
tor was the assignee, and he had received no efiects.--* 
The jurisdiction was not objected to. 

Exparte Norris re Townshend, Augmt, 1815. 

The Chancellor in all cases exercises a summary juris- 
diction over the assignees, and over all other persons^ 
who have submitted to the jurisdiction, under which 
description a petitioning creditor might be included, 
even if he were not an assignee. 



COSTS. 



The solicitor liable to pay the fees of the commissioners. 

Add to 9 vol. 500. 

In a country commission the commis^oners bad not 
received their fees, one of the commissioners presented 
$1 petition that the solicitor might pay his fees and dis- 
bursements. 

The Vice-Chancellor thought that the solicitor was 
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tbe person who was first liable to pay the fees. He 
takes his situation subject to that liability. But he 
thought the commissioners had no right to any thing but 
the statutable fees. 

Exparte Griffith^^ Jugust, 1815. 

The jurisdiction here is the general rule now adopted, 
that he who submits to a commission, or accepts a bene- 
fit from it, is subject to the summary jurisdiction of the 
Chancellor. 

This would extend to every case brought before tbe 
commissioners. Every case is certainly subject to bis 
superintendence and recommendation^ though not yet to 
his vindicatory animadversion. 

Upon the authority of this case a barrister as well as a 
solicitor might petition for his fees. They are not tbe 
quiddam honorarium of the common law, but a certain 
sum fixed by the statute as the fair price of his time and 
trouble. 



X SET OFF. 

ji debt to the mfe cannot he set off against a debt by the 

husband. 

Add to 2 vol. 560. 

Loi^d Eldon has lately decided, that a debt by the bank- 
rupt to the wife, when. she was single, cannot be set off 
against a debt due to the bankrupt by tbe husband. 

Exparte Blagden re Hearn^ 2 Rose, 249. 1815. 

In 2 vol. page 560, I have stated clearly my opinion 
that this was the la'^ upon the subject, though 1 must 
admit, that in 1 vol. p. 292, I have inserted a sentence, 
4irhich cannot be reconciled with it. 



V 
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It • ' • ~ • • 

ASSIGNEE RETAINING THE EFFECTS IN HIS 

HANDS. 

Assignee the banker to the creditors^ 

Add to 2 vol. 572. 

The creditors appointed that the assignee should pay 
the money into the bank, of which he was a partner. 
It remained there three years. 

The Chancellor ordered him to pay interest of five 
per cent, not because it wa$ placed in his bank, but be- 
cause he kept it there three years without a satisfactory 
reason. 

Exparte Baker, 18 Ve^. 246. 

This case is not within the 49 Geo. ///. c. 12, s.3 and 
4, so as to subject the assignee to the penalty of twenty 
per cent. 

Nor do I see in the statutes, or the general orders, any 
authority to preclude the creditors from choosing the 
assignee their banker. 



SURETY. 

jf debt ncas payable by instalments , and an action was 
brought against the surety for what was due upon one in- 
stahntnt ; he can only set off* the dividend due upon that 
imialment, and not what the creditor has received upon 
all the instalments. 

Add to 2 vol. 684. 



»i 



, Where a bon4 was given hy Gardiner, th^ pxit^cipf^ 
and BrechneUp^ t^js s.urety, for the payment pf £^,Q00 by 
instalments of £l,ODO every year, after the payment of 
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three instalments Gardiner became a bankrupt, and the 
4ebt was proYed under bui commissioD, and a diYideod 
declared of two shillinga and seven-pence in the pound. 
Martin the obligee brought an action in the Court of 
King*s Bench against Brecknell, for the instalment due, 
he can only have the advantage of the two shillings and 
seven-peqce in the pound upon that instalment, and not 
the dividends upon all the instalments, in discbarge of 
the instalment due. 
Martin v. BreckneU, 2 Mau* and Sdw. 39. 1813. 



GUARANTEE. 

Add to « voL 587. 

A bond to guarantee sums advanced or lent Co the 
amount of £3,000, is a guarantee for sums once ad- 
vanced only, and is not a continuing guarantee for sums 
advanced beyond £3,000. But if the person to whom 
the money was advanced make payments generally, the 
lenders of the money may apply the payments to a debt 
due before the execution of the bond. 

Kirby v. Duke of Marlborough, 2 Mau. and Sdw. 1& 
1813. 

If they advanced beyond «£3,000, and a payment was 

made, the payment might he placed in diacharge of the 

sum due beyond the ^£3,000. 



Add to 2 vol 504. 

* > 

Where one assignee had given a release, by deed, it 
was cbntendid that one assignee could not, by deed, 
l^fnd another, without an iiuthority in writltig, under 
'iiai.' "■• 



. SuffpkmMal Cam. 386 

Xiord SUenborough md, — that be thought the evidence 
"was admissible as offered ; as it might have been done 
4)y one, in the presence and with the concurrence «f the 
.others. 

The eubacribing witness proved that it was esecutoA 
hy one« in the ptesenoe and with tl\e concurrence of a»- 
other assignee. 

That assignee was called, who said it was done bf , his 
consent, but that there was a third assignee, who bad 
given them a general authority to act for him. 

Lord EUenbor6ugh said^ — that it was not sufficient to 
isupport the release; that there should have been a special 
«tttfaority from the third assignee to execute the deed, 
and that the general authority given by him to the otiier 
assignees to act for him did not warraat what had been 
done. 

Willams v. WaUhy, 4 Esp. 220. 1803. 



BILLS OF EXCHANGE. 

* 

Proof ufm 4L Wl for wlM U matumli^ Aie wly. 

Add U> S vol 6-23. 

Heywood and Gladstone advanced .£24,000 to^ iCtf^Mhi 
4ind Disiett: they consigned sugars to Htywood -and 
Hhditone, with authority to sell, and to apply the pr«^ 
«€eeds in discharge of the advance. 

Carson and DUtett, by a broker, purchased part of tfaesfe 
goods, and accepted bills to the amount of JElOfiAS, 
'4MMl agreed to.pqr besides £6,^%(i, lOieywobi wA Glai- 
«#in|^, upoa the rcfmaitoder of the'goMs, ^^d iVidilMxl 

V0L.IIL Cc 
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*'- TMey bad htevt admitted to prore the £6/UtO, and the 
billff to the amount of £\Ofi^S. ' 

'■ fftkef coBteod^ ibey- had ti*Hght'to prote thes^ and 
take a dividend to the extent of the remaining sum due, 
{afitl/XX); but the Chancellor ordered the proof to be 
expunged, and held^ they could only prove for ttae ttini 
atitually due. 
Exparte Thompson^ 18 Fes. 334. 1811. 



PROOF AGAINST A SURCTT* 

^ If on ^sewmmdation bill is givm a$ a matril^^ tk^iMn 
•i ^9Uiy prtfpe the wliok amauni^ viz. XUM, tkot^h £H 
y onfy tjf the origimat dAt ii due^ and he mm/ recent ihet 
and the intereU lipon the debt till the dMdend i$ ordtnim 

■ ■ t. .... 

Add to 2 vol. &tO. 

Sharpe nnA Sons at the time of their bankruptcy irere 

indebt^ to the petitioners, their bankers, X4OOO9 covered 

by the depoeits of various bills, one of which was a bill 

drawa'by Sharpe and Sow, and accepted by the bank* 

rupts, Fawkr and Amtie, for the accommodation of Shmpe 

and Sous foe the aom ofjEMdO^ and indorsed to the 

tyetiMoners. . ^ \ 

. The bilKwaa Dot due till after the baok?Q|ptcy ^^f the 

.MOeptoiy, lowke and Jnstie, at which time the ptfl- 

tM»ers bad receivfd all thdr debt IromSkmpe and Sm» 

^:;. The peititionem ,|tt ^he time of making a divideid 

^m^o Fomkr 9»i Jmtie*s estate, : proved the wMb 

:^unoMnt of £2450, and uisifted that thi^y wew to btfipd 

lidlBi4iM dividend itpofrk not only the £1*. 4$. b»t aMthe 
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iritejfM due -< upon the former account lill- the dt]P of 
intking that dividend. .:-.'. 

I The Chancellor made the order accordingly^ hut as the 
'(saae waa new, and untouched by any deciaion, he':de- 
<piared beabould be willing to re-bear the petition if ihit 
ipeapondents should think proper* : * . y 

Exparte Mt&tin, in the matter of Fowler, 2 Ro$e, VL 

This is a very extraordinary case, and I think there ii 
some confusion between a personal security by a note, 
acceptance, bond, or judgmept, afid a mortage or de* 
posit of some valuable article* The distinction seems to 
iieclearly nmdeby iv JaerLd. 19. in sections d%nd 13. 

If ia surety mort|;age8 hit estate, or d^{x>8?tii^a'diani%nd 
iBMT service of plate for ittdney teiit updA'-iAfer^t-to'hia 
friend, it is quite cMi^ - Ihkt neither he lr^^ His' assfi^eea 
can redeem the property till the principal and interest 
are paid. ^"■ 

* But tbis'Semns to be^differeatwith^adiHinet-ndteor 
^nd given as a surety. - -K" 

^ ..Supposed, borrowarof C. £lOOO, ^r which • he gi vail 
.)iift bond or note, payable with interest^, and Bi' grvaiNi 
•^^aiitlaf bond or note mm^ely as a aurety'for JL--' ' y ':i-* ^ 
t^rlf €• receiws 4£fi90;fnMit^., and A.:beooiheftilrbiBJE^ 
Tupt, it seems to be very strange that C shMlit'^^i^Q^ 
i^lQOO.^nder W« estale, and have •aH the ifg^iy of4%re^ 
4itor to thatextenti tbough^£lO ia oniy^die^iip^Hiiit 
Wti^^w boiBdy aod'thal^tU^ ahallr tike a divMeM hot tmljf 
for the ^10, but for all the interest that' ittiail be* 4hi« at 
^he-^tioie of making the' dividend;; and^'tbiS' froolii aii 
Mtale which baanotbieD in any dejfroe in^«aded tr^Ube 

(temactioii. -• • MM-.-:ii".;' ;Mr4 -; Ux ;^. u^.r-r-" 

e. An aqipoiiinioi(bti0a .aoceptance nmst be tfatfi samaras a 
note or bond* 

C c 8 
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If C. bad received so much (xcm the surety, then it is 
clear that C. could only have profed the £10, and the 
interest due when A. became a bflnnkrupt. 

If J.f the borrower^ makes an aasignment of a debt a» 
loS J3.V bond to hirnt then this would be the same as any 
other deposit, and C. would be entitled to prove the 
whole debt under B*s bankruptcy, because this is a just 
debt by B., and C would have a right to the wbcde 
dividend upon it till that dividend is redeemed by J.*s 
assignees upon paying the whole debt due and interest 
till the time of redemption. 

So if B. bas accepted for a ionAfid^ debt due to wtf^ 
then the whole ought clearly to be proved under B^t 
estate ; and if such acceptance was pledged as a secu- 
rity, it seenss to be the same in principle aa the assign^ 
ment of the debt, tlie only difficulty is in C*9 swearing 
that the whole debt is due to bim> namely. <£1000» when 
in fact only £iO, or some small sum, is due to him; but 
it may be reconciled thus« vis* that it is due to him either 
in his own right or in trust for others-<-mnd if ha ie» 
ceived the whole dividend, then upon deducting hia own 
principal and interest in full, he would have received the 
remainder for the use of A. or of JJ% a8signeea» Bat 
an accommodation acceptance or note givmi aa a surety^ 
aeems to me to be precisely the same in effsct as if the 
aurety had joined in a joint and several note or bond. 

Jn iuch a case the proems aad dividends under the 
commissions of the principal and surety would be pie^ 
cisely the same, except, that if each paid more than tea 
shillings in the poupd» the Chancellor would direct the 
whole dividend Xm be taken from the priocipal'a 
and that the surety should pay a dividend on^ t0( 
up the deficiency. 
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An undertaking to pay a note mthout indorsing it hot9 

atailable. 



Add to 2 voL 646. 

A promissory note for X300, made by Sadleir, came 
by indorsement to the bankrupts^ Barrington2ind Burton; 
they passed it to Gray for fail congidehttioQ, vrithout in« 
dorsing, but gave him a written acknowledgment on a 
separate paper that they t^ould be accountable for the 
note; Gray indorsed it to Webb^ and fVeH \o Mimcktn. 
AU the parties became bankrupt Minckin having 
proved under aii th^ other estates, petitioned to prov« 
under Barrington and Burto^it comtniBsion, the ptbof 
being refused by the commissioners. 

Lord Redesdale said, '* the undertaking, though for 
valuable consideration, was not assignable with the note; 
nor can it give the holder of the note, to whom it was 
transferred, a right to prove under it against the estate of 
Barrington VLud Burton ; the note does not make them 
debtors. They are, indeed, chargeable on a<;count of 
th^ir account with Gray; but you can make yourself 
creditor to tlie bankrupt's estate only by yjour equitaUei 
right to stand in the place of Gray'* Aod he ordered 
that Gray and bis assignees might be called before Ibe 
commissioners of Barri$igtom and Bttrton^to prove under 
that commission, for the benefit of the holder of the 
note, all that they might have proved if the bill had 
remained in their hands upon a general statement of 
accounts. 

' In re BafringtoH and Burton, 3 Schoaks and Leftot/, 
112. 

This to me is unintelligible. If Gray bad taken it 
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WXl tRJen-hfe' coiild iiave proVefd against- Barriitgt&ri\xsi 
Burton, and it would not have been a putcbase; buthoir 
JtftncAtn can have the b^netit of ftiiv, of which be had 
no knowledge when he took the bill, I confess I cannot 
comprehend. Hoiv could Gray swear they were 
indebted to him ? 



NOTICE OF DISPUTING. 

Add to 2 vol. 664. 

.:.. Notice of disputing the commission must either be 
.^rved personally upon the party» or upon bis. attorney.. 
^Service upon a servant will not be sufficilsnt . . 
r: Howards. JtMrntb^om, 3 Taunt. ^^^ 
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''' EVIDENCE. 






Add to 2 vol. 664. 



If tbe bankrupt bringsan action against his assignee*/ 

though they are not described as assignees upon the 

record, the same, notice must be given as if tbe action 

was brought against ihem as assignees, for the plaintiff 

^kM!»iibey>must ^ake out their title a3.a88igQe^., 

Simmonds v. Kmg]U,,3 Camp. 951. 1812. 



4 ■ 






Add to 2 vol. «72. . : V , 

. jC written paper, acknowledging that a balance of a 

^c^j^t^in sum fs due to tbe petitioning creditor, and signed 

by the Sankrupt, is not evidence;; uriless it in prbyciil'tbat 



it was writteo or acknowledged by the bankrupt b$fom 
the date of the commisBion. 
Hoart V. Coryton^ 4 Taunt. 460« 
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SCRIVENER. 
What it a seriveiur. 

Add to 2 vol 24, and G77. 

Lord Eldon declared-*! have a notion that if an at* 
tomej, acting to such ^n extent as to afford evidence of 
a general intention, receives commission for laying out 
money, as well as fees for drawing and executing oon^ 
▼eyances, that would be a scrivener within the operatiott 
of the act (2t Jac. I. c. 19.) : but I am not sure that mf 
notion is well founded. 

Exparte PattrsoHt^ in the matter of BrytM, 2 Itosft 
406. 1813, 

But it has since been decided he must be a depository 
of money. See 2 vol. 077. 
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EVIDENCE. 

The proof of a debt i$not an admisikm of the vMStf ^ 

ike eommimmk 

■ 

Add to 9 vol. 665. 

By proving a debt under tbc commission, the creditor 
does not. thereby preclude himself from disputioig the 
validity of th^ commission; if the assignees afterwards 
bring an action agvwt hioij and if he gives iMHice 
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accord ibg to the itatuie, they tnu»t ptofe the petiti&tAng 
creditor's debt, the tradiDg, and act of bankruptcy, a^ in 
other cases, » ' 

Rankin v. Horner, 16 Ea$t, 191. 1812. 



A creditor u not competent to prove the trading or act of 
bankruptcy. A trader, who advertizes his departure, 
cannot be thought to abscond zeith intent to delay creditors* 

Add to 2 vol. 911. 

• • ' ... . • I 

1 . *I ■■ ■•».■' 

Lord, £/<foii beld, that a creditor, was not a competent 
witness to prov^ the trading or the act of bankruptcy at 
t)ie opeQiqg of the copmissiopr 

,. The party, ag^nst whom the commission was sued 
out in that case,, wasi much i^ debt, and (lad left Uverr 

V • •••■• •■.J.. ' •. ".Ii.! , '. t 'i.'l 

pool to settle at La Plata, but before his departure bad 
p»V^^Gly ^dver^ize^ bi$ intention of ^oing U> settle there. 
Upon this part of the case the Chancellor thought tber^ 
wa9 no evidence .of intention to delay his creditors^ 

■ ■ ■ ■ • I 1 ■ I 1 . - 1 

The commission upon the JQint , grounds was 
superseded. 

Exparte Osborne, I Rose, 387* 1813. 
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-, A creditor may be a witness to defeat a commission, 

A<M to 4 tol. 6t9. 

Lord Redesdale held, tl^t a creditor was a competent 
witness to prove that the petitioning creditor*s debt was 
\jnder£l06. • ■ 

• *rhe effect of the creditor's eyidcfnce; if admitted, he 
laid, was to put an end to the commiwion. 

tn re Qntd, ft Seh. and jMflr. 110. • 
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f0iere there is no notice given that the act of banktupitpi 

' Sfc. mil' be iigpnted^ the depositions in the proMedikgs 

must bereadf and may be answered by Uvmg mCnesteH^ ^ 

. 1 . • ■ . I • . ■ • I ; I • . . 

t 

. ; ■ 1 ■ ■ • ■■ • .- . . ' ■ ^■, 

Add to5tio\.680. - ' •• 

.t . ,,) ...i^ 

Where the.defeadaiit hdd gived Ho tK)tiQe.itb«t he in« 
tended, tadigpote the petitioDiDg creditorV debt, tatding^ 
or the act of bankruptcy, the depositioo made' before the 
commissioners was put in and read^ which, ^stated thai 
tiie three portnera, who carried on a^bankinp condom at 
Collumpton, on or about the fii)th erf May, ISlSy bad ab^ 
tented themselves from the barinngihouse in iOoUwnjObn, 
shut up the same, lEUid stopped. pay inent,> for the purpoab 
ef delaying their creditoni. *- >• 

It was proved by the defeodantithat JB« Chambers waft 
the only partner who resided «t CoUumptont hnd that the 
other two resided, one in JLouAm^-wcA tbo'<)ifcher.ftl^ 
eoiisiderable distance. ../..>:; 

Verdict for the pltintifl: 

But the Cob It of Kin^s Bench granted a ^bw.iriel, 
because this was the act of bankruptcy of one 'piaurtael) 
only ; and they held, that the proceedinga undte iihe 
commission shall be evidence to be received :of Abe iM^ 
tmding, and bankruptcy, but, like all other evldeUcis^ ie 
liable to be controverted by evidence produced on; :|b* 
other aide. i 

, MUli V. Bennett 2 lUau. and Seiw. 556. 1814. 

It had been held at Nisi Prit&, by Sir Jimes Mamfield^ 
that th^y were conclusive* See. 2 voL 665* ... 

It had also, been held by Lord Ettmbann^k they were 
not concluaive. . . : 

, Eliis.y. SUrkf^ ^Camfu AU^ . 
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j,^ "Pifi vjTOf ds of the statute admit of three ccm&tnic* 
tioBSj viz* 

.utiAti That the commisaion with the proceedings^ being 
4iv6^-to be the proceedings of the commissioners, shall 
^it^ll proof without reading them, so that the plaintiff 
jiaed only proceed to the proof of the execution of the 
IMSignment. 

• sS. That they shall be produced, and the depositions 
Tead, 40 that the jury, under thc^ direction of the judge, 
may consider, from the facts stated, whether theconw 
missiouers have drawn a right conclusion. 

3. That they may be so read, and may be answered by 
parol evidence on the part of the defendant 
. It is difficult to say which of these meanings vras in 
the minfls of the composers of the statute. 

The first is the obvious construction, because the oom« 
mission' vras alWays produced before this atatute, and 
here, with the proceedings, it is to be evidence of the 
debt, trading, and bankruptcy. 

From which one would be led to conclude, that the 
respective depositions in the proceedings were not to be 
examined, otherwise the statute would have said the 
depositions shall be evidence. 

'If they are to be examined, as in the second case, not 
siudf would be gained by the statute, for the assignees 
would seldom rely upon them, and would carry living 
witnesses to prove them more fully, or to prove another 
trading and act of bankruptcy, for there is nothing to 
prevent or deter the assignees from carrymg witnesses, 
if this was meant 

The third meaning, now adopted by this judgment^ 
was not probably intended, because the defendant ought 
not, and is not presumed to know what has been proved 
before the commissioners^ and in every oaa^ as before the 



litatdte/ th%' assigiieeis will' Mure td' tsiiny* -H^itneteek in 
support of the depositions. •■ * t-^^ ^ \ 

.' For if tbe' cterk, ir\* the 4iiist-ibehtioiied cAse, whb rabde 
tlie de{)Oi^tif)ny had fcisencdled in answer to the digfeti« 
dant*s witnej^i^ and imtt provai-^^thifV^dttboiigfa twO'pati- 
tiers lived in general'lt a^ict^ice;' y^t they C8in6»1thd 
staid some days in the banking-house, and the thMts. 
went away together, and ordered him to shut' up the 
house and not to open it again, it probably would bare 
been thought that each absented himself i and was a 
bankrupt. ^i^ 
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In an action by the bankrupt against the petitioning creditor 
or assignee^ his amissions hrfore the commissioners are 
. evidence against him. 

Add to 2 vol. 68a ^ 

In an action by a ba,nkrupt against the defendant, who 
was petitioning creditor and assignee under the commis- 
sion, the only question was upon the petitioning creditorV 
debt. 

The investigation of it by the commissioners, wBen 
ttie bankrupt was present and assisted in it, may be given 
in evidence as his admissioq of it; but it cannot 1^ 
received as their abjudication* 

Jarrett v. Leonard, 2 Mau. and SeL 265. 1814. 
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^ht bankrupt^ $ examination under anolher commmion net 
i:. evidence • 

Add to 3 YoK 680. 

The bankrapt's examination under another coromis- 
iion baiinot, after his death, be used as etidence upon a 
petition to expunge a debt uhder hiB own commission. 

Exparte Campbell re JBrdmer, ^ JSose, 51. 1814, 



Add to % vol. 680. 

When there was notice to produce a certificate. Lord 
l^kiAonmgh held, the book at the Bankrupt Office, in 
which entries «re made of the allbwatice of certificates 
by the Chancellor, is not secondaiy etidence of the 
allowance of the certificate, because it is never seen or 
referred to by the Chancellpr, and the entries are not 
made by one person, but by any of the clerks in the 
office, and norie of them ate sworn officers of thre court. 

But the solicitor to the commission and bis agent 
proved they had been employed by the defendant to soli- 
cit his certificate, and from entries in their books they 
did.not doubt the certificate was allowed. 
: Lord Ellettborough thought this sufficient proof of the 
existence of the certificate* 

Henry v. Leigh, 3 Cample. 499. 1813. 



ACTIONS. 

Add to 2 voL 683. 

Roberts, the bankrupt, was arrested upon a capias ad 
iaH$faciendum, at the suit of the defendant^ and be direct- 



« 

ed bia brother to take a quantity of goods ftetik tbe shop 
«nd pawn them for the amount of tb« levy. The money 
was paid to the sheriff, who paid the amount in other 
money to the defendant 

The officer had notice^ before tie money was raised 
and paid to him, of the act of bankruptcy. ' 

The Court of King*t Bench hM, that the assignees of 
the bankrupt might recorer the ambunt in an action of 
assumpsit against the defendant. 

Allansonv. Atkinson, 1 May, and Selw. 583. 1814. 



mimim^am'm 



Add to S vol. 684. 

The Courts' of Kin^t Bench, Common Pleas, and the 
Exchequer will enlai|;e the time for the bankrupt to sur- 
render himself in discharge of his bail, and stay the pro« 
ceedings in the mean time, that the bankrupt may hav^ 
an opportunity of finishing his last examination before 
the commissioners ; they will'allow a fortnight or some 
reasonable time beyond the forty^secood day, or the 
enlarged time for that purpose. 

Maude v. Joweit, 3 East, 14$. 

Glendining v» Robinson, 1 Taunt 320« 

Crump V. Taylor, 1 Price, 74. 

ASSIGNEE. ACTION. 

4jf « baukrt^y having failed in an aUi$H, app$ab io the 
House of Lords, the . QhaneeUor cannot indemnify the 
assignee against the consequences* He is liable till he 
removes himself. 

Addto.^wkOW^ 
The bankrupt having- 4edaUd bis • intentioti to apptri 
to the House of Lords against the judgment of ^ Court 



866 Agifc h rttttrfJE^wg^ 

of KingU Benckt the asftignee applied lo the Chancellor 
for directions, and an ii^V^f itj^ but the Chancellor de^ 
•clared, be had no authority to indemnify him against the 
consequences of his.j^tuttion, nor pjrevent his liability to 
the bankrupt in respect, of the property disposed of 
under the coioQibissibn^ If the coniiniiiBsion %(gfe iBii|)erp 
sied^d; be niust kct iisif th^ c^missidn were ta3id|'x)T 

In th^ fliatier ot IBt^^ani, '9, Rott, it. ' ' ' ' ' ' ' ' 



1, ' . J.' . Ill 
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ACTIONS. 

Upon a joint and separate bond then cannot be a proof 
' " wigak^'one-and t^jiriniactionii^'' .-.• v-<' 

Add to 2 vol. 684. 



^ . ' i- i 



If a creditor has a joint and several bond^ and one of 
the obligors becomef^?;iibBnknipt» aijlid he proves it under 
the bankrupt's commission, be cannot afterwards bring a 
joint adtion upon the bond. 

The Chancellor will grant an injunction. 

Brahi^ V. Uaiar, 1 Roee, ^73. 1818. 

The proof is equivalent to a separate action ; hie mayi 
therefore, bring a separate action against the Q^heir 
obligor. 



■.••-.. -^ 



ISSUE. ACTIONS, 



•^^. 



Jrif on tffii^ the pldmtifi mppori tlu affmnoHie^ (bM dbsik 



Add to 2 vol. 684. 



In directing the issue, those who maintain the afflmia* 
tion are to be plaintifis; and they are to have the choice 
of the court in which they will try it» 






ACTIONS. 



Add to 2 vol. 684. 



■ I 



J. ■-. 



S;i" 



The assignee being identified in interest with tM 
bankrupt^ so that the actipji brought by the bankni^ t 
would not be properly .tped if he defended it, the peti* 
tioaing creditor was allowed to def^endj he fully md^nw 
nii(y iog the assignees. 

Exparte Stewart re Bryant. 



«k 



, ■ _ •• 

Aitigneei under ajomt eommimon mmi declare as the 
amgnees of one partner in an action to recover his 
property. 

Add to 3 vol 884% ^ 

Assignees under a joint commission may dedartf as 
the assignees of one partner in an .action brought on a 
contract entered into with hio^ alone on his separate 
account Lord EUei^rough observed, that as to all 
separate transactions the commission is separate* 

Stonehouse^ and another, Jsssgnees of De Csg^iet, v. JDe 
Siiva, 3 Campb. 390. 1813. 

This appears to me. to be so proper, that I think the 

^ evidence of a contract ivitb Dt Cdput alone would not 

^ye supported the action, if they had d^s^r(p4 ^ the 

assigneesi of the estate and ejects of Dt Capiet and De 

' Souxa CaUaSf bankrupts. 

' •'.••■" t "■ I ■ 

'■'"■■:■. ■ ■ .. -i ■ ■■••■.. ■'.».. i. 
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How auiffuti jnoy ^.^omfcjled t$ pay their $hate of the 

expenecm 

'AMtoSfol.6B4. 

Wber^ two BSBigne^ out of three paid the soIicfWs 
*bili» aad brought an action' against the third to recover 
from him his share^ Lord Alvanley and the court were of 
opinion, that the action should have been brought by 
each separately for his share 4>f the contribution. 
, Brand and Herbert v, Bowles, 3 Bo$. and Pul. 235. 
.1808. 



ITie assignees in ejectment cannot lay the demise before tk 
date of the barg^m wdmk% by mhich the comnusttours 
, €0WD€ftaihm. ... .' .. ,. 

Add to e Tol. 684* 

. .. ]^ctinefiit tried before, Tkoififsa% \(U B^# for osrtaia 
freehold lauds of one B. J. MitcheU, a liMkfupt, ef 
Bfbom the leieeef pf the plaintiff were the assignees* and 
.the demise was laid after the commissioOt but before l)|e 
f^eneral aisignineuty mA also before the bargain i»d:sals 
•of the iandf in qpeitipa by the comou/isiopeift Xp ti^ 
wsigu^en And upon exception takep that tb^ deniie 
Wjis insH^iga^ the learned judge dir^ted a Aoiauit. 

Upon a motion for a new trifle the CQ^rt of Kin^e 
Bench inquired if there was any authority extending the 
doctrine of relation to the conveyance by the commis- 
sioners of the bankrupt's freehold, for without some 
authority it would be going tOQ far to carry it to that 



extent ; and (no authority being cited) th^ said that it 
remained in the bankrupt, tiiough not beneficially, until 
taken out of him by the conveyance. 

Rulerefuied, 

Doe on the demise of EtiUrite v. MiUhdlt 2 Mau* and 
Sdw. 446. 1814. 

This decision I conceive to be perfectly correct. The 
mystery of the bankrupt law can only be developed by 
attention to, the statutes. . There is no such language m 
the statutes as that all a bankrupt's propertjr is vested in 
the assignees from the time be commits an act of bank- 
ruptcy, but it is true to a certain extent when properly 
explained. 

By the first existing statute^ the 13 jB/t2. c. 7« «• S. the 
commissioners may make sale of all the property the 
bankrupt had when he became bankri^pt. 

The vendee or assignee of the commissiopers from the 
moment of the grant h<id a title paramount to every 
other possessor of all t;he personal property. % Co. 25. 

This would be equally true of the real property. But 
the assignee's right to dispose of the property can only 
commence with the execution of the deed or convejrance 
by the commissioners. 

But by the same section the commissioners by tbem- 
•elves, or their messenger 6t officer, may take possession 
^by force of all property, both real and personal, which 
the bankrupt bad when he became bankrupt 



\ 
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ASSIGNEE. ACTION. 

If an aisignec in an action brought agakfd him hy the 
order ^ the court, disptUa ii£ commismn^ ihe CAofuilhr 
would expunge his proof. 

Add to 2 vol. 084. 

The Chancellor held, thai if an assignee would not 
admit the validity of the comniission to an action 
directed to be brought agaihst him, he must do it at the 
ikpence of hts proof. 

I presume the Chancellor meant, if he dis[)uted the 
commission be v(^6u!d ordef hts proof to b6 expunged. 
Assignees are considered as Officers of the court. 

Expi^rte JeekKi Jto$e, i&S. 1813. " 
' A creditoif who h^s proved may dispute i,M coiKiinis* 

iibn.; ' ' : . •• .; ..^. ' 

jRanKin v. Horner, 16 Mast, 191. 
'Xofd JJAfon is reported tohaVe'said, there iis.k great 
dl^erence-ih t!l)4^'k.ases; but his reasons do not apj>ear. 
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I •• 



• . I 



11' r 



How assigfnfes,in dij^e^nt (ionmU^ionSi^may declare. 



How as 

• r 

Add tp a vpl 6S*» 

The plaintiffs in their original writ described them- 
selves as assignees of the estate and effects of Lomas, 
M\d also as assignees of Edensor, there being no joint 
commission against the two; and declared for goods sold 
and delivered by both the bankrupts, and also for goods 
sold by each of the bankrupts. A verdict was found for 
the plaintiffs not in a gross sum^ but the damages were 



Supplemet^ai Cmes. 403 

assessed and apportioned to the demands proved on the 
several counts respectively. A rule was obtained to 
shew cause why the judgment should not be arrested. 

Lord £'ef8j^it, Ch. J. said/ they had looked into the 
cases, and were clearly of opinion that the different 
rights could not be joined in the sadae^^otion. But that 
the plaintiffs might enter up their judgment on those 
counts for the joint {<(|ebts due to both the bankrupts. 

Hancock and others v. Haywood^ S T. IL 433. 1789. 



S. Streatfield, IX B. and J. M. assignee^ Of the estate 
and effecto of JanM de Drusina aad Jy Clerk, bs^nkrupts, 
and also assignees of the. estate, debts, and effects of J. 
C. Ridder, a bankrupt, bring, an action, a^gainst HaUday 
for goods sold and delivered by the t;hree bankrupts in 
partnership to the (defendant before they became ..bank- 
rupts. 

After a verdict for the plaiq^tiffs a motion was made^ 
in arrest of judgment, that it appeared to be a joint de« 
mand on the part of all the bankrupts under separate 
commissions, the one taken out against the two former 
jointly, :i&d the other against the latter only. 

The court refused to arrest the judgment after the 
verdict Mr. J. Butter observed, tbat for any thing ap- 
pears to the contrary, one commission niay have been 
sued out on a joint debt of De DruHria and Clerk only, 
which would clearly have been good, and another com- 
mission might have been founded on a separate debt and 
act of bankruptcy of Ridder, and then the assignees 
under both commissions might join in maintaining an 
action against the defendant for a debt due to both the 
estates. 

Streatfiild v. Halliday, 3 T. JR. 779. 1790. 

Dd2 



4M S%^plemiental Cases* 

Though there might be a partnership of two, A. and 
B. and a partnership of three, J. P. and C, and two 
commissions sued out, as suggested by Mr. J. BuiUr, 
if two-thirds- of this debt were not the joint debt of ^, 
and B., I should have thought tb€ correct mode of 
declariug would have been, Streatfield and others, as- 
signees of the estate and effects of A.^ and also assignees' 
of the estate and effects of J3., and also assignees of the 
estate and effects of O. 

It was owing merely to chance that the same persons 
were the assignees of the estate and effects of C; if 
t^bey had beea different persons they must have joined 
with the assignees of the other two as I have described* 



ACTIONS. 

<• 

Assignees entitled to fall costs incurred for the benefit of ikt 

estate. 

Add to ^ voL 6S4. 

Where the assignees defend an action or oppose a peti* 
tion, for the benefit of the estate, they shall be paid their 
^ costs out of the estate, as between attorney and client* 
Exparte Bryant, 2 Rose, 1. 1813. 
1 JTes. and Bea. 213* 



The Chancellor wiU not restrain a iankrupt from briMgmg 
a second action against his assignees. 

Lord Eldon has said, this court (viz. the ChanceUor in 
bankruptcy,) will# undoubtedly, enjoin a bankrupt fioia 



Supplemental Case^ 405 

vexatiously and repeatedly bringing actions againist his 
assignees ; but it has never considered his failure in the 
first action as a reason for interposing against a second. 
Exparte Bfyant, 2 Rose, 4. 1813. 



How the same assignees under different comniissions may 

describe themselves. 

Add to 2 vol. 684. 

6. M. Jukes, J. Langley, and IZ. Jukes, v(^ere partners 
as bankers at Gosport. 6. JUT. Jukes, J. Langley, J. Wil' 
lis, and J. Jackson, were partners as merchants in LoU' 
don. A joint commission of bankrupt was sued out 
against the four. 

A separate commission was afterwards sued out against 
JB. Jukes. 

The same persons were chosen assignees unjder both 
the joint and separate commissions. 

They brought an action to recover a debt due to the 
three partners in the Gosporl bank, and declared, as the 
assignees of the estate 4ind effects of G. M. Jukes, J. Lang* 
ley, and £. Jukes, 

Lord Ellenborough and the court held, that these as-^ 
signees, having in themselves all the interest of the three 
partners joint and separate, are entitled to recover what* 
ever was due to them. 

Scott and others v. Franklin, 15 East, 428. 

Under tlie joint commission they were the assignees of 
the four and the assignees of each, and their right of 
suing for a joint debt due to the three bankers was pre* 
cisely the same as if there had been three separate com- 
missions. If there bad been different assignees under 
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e^M^h commissiQD, then they must baT6 all joined^ and 
must have described themselves as the assignees of each 
bankrupt respectively. But if the same persons had 
been assignees under each commission^ then they might 
have described themselves as the assignees here have 
done, without naming themselves as the assignees of each 
bankrupt three times over. See 403, ante. 



PROCEEDINGS STAYED. 

Proceedings stayed if the Chancellor orders an ifctim, biU 

not otherwise. 

Add to % vol. 684. 

If the Chancellor directs an action to try the validity 
of a comn)issipn» he viriU order the proceedings to be 
stayed in the mean time. That the bankrupt has brought 
^ second action is not itself a ground for such suspension. 

Exparte Bryant^ 2 Roseyb. i813. 



Proseedings mil be stayed if a sufficient sum is vffertd for 

the payment of the debts. 

The Chancellor will stay the proceedings if a suffi- 
ciently ample and certain sum is offered for the payment 
of the debts, and he will order an inquiry to be made 
into the title and sufficiency of the estate or fund pro- 
posed for that purpg3e.. . 

Exparte Bryant, 2 Rose, 6. 1813. 



K 
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ACTIONS. 

Petitioning creditor permitted to defend instead of tie 

assignee* 

Add it ^ vol. 684. 

Where the aasignee id ^ cooQected ia mterest with 
the bankrupt, that he cannot safely be entrusted with the 
defence of an action brought by the bankrupt, the peti- 
tioning creditor will be permitted to defend the action, 
upon giving the assignee a full indemdificatidti agdiilst 
all the expences of the action. 

Exparte Stewart, in the matter of Bryant, 9 Itd^e, ti. 
1813. 



« 

Where a new trial is to be moved for. 

Add to 2 vol. 684. 

If the Chancellor directs an action to be brought, the 
motion for a new trial mutrt be made in the cfourt of law 
in which the action is brought ; but if he has directed an 
issue, the motion mvst be mad^ bclfore him or the Court 
of Chander^ 

Exparte Kensington, Geo. Cooper, 96. 1815, 



<**m 



ACTION. 

// one partner tecomes bankrupt and obtains bis certificate, 
he must be joined in ah action with fke solvent partner for 
a joint debt. 

m 

Add to 2 vol. 687. 

Wb^e several are equally liable upon a joint contract^ 
and one becomes bankrupt and obtains tus certificate, be 
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must be joined in the action, or the others may -plead in 
abatement. 
Bci)iU V. Wood and others, 2 Mau. and Sctw. tt. IftlO, 



ASSIGNMENT- 

» 
3%e bankrupt cantKd be compeUed to join in a cdwoeyance^ 

Add to2 vol.687« 

Lord Eldon has declared, that a bankrupt cannot be 
compelled to join in a conyeyance by the assignees. If 
a purchaser does not like the title unless the bankrupt 
joins, he certainly often does so^ but he cannot be forced 
to do it. 

fVaugh V. Land, Geo. Cooper, 134. 



SUITS. 

• . . . • •- 

Bankrupt may petition in formft pauperis* . 

Add to 2 vol. 690. 

A bankrupt may be permitted to petition against the 
commission mformd pauperis* 

Exparte Northam, 2 Fes. and. Bea. 124. 



Where the Chancellor gives leave to bring an action, a bill 

cannot belled for a discovery. 

Add to 2 vol. 690. 

Upon a petition to supersede a commission, the Chan- 
cellor had ordered it to stand over, /with liberty to brii^ 
an action to ascertain the existence of a partnenhip. 



SvfpkmmU^l Com. 4tt^ 



A bill «f discovery wa0 filed> to which a demnrrer was 
put in. 

Lord Eldon held, that such a bill could not be filed 
without his leave. 

It might g» up to the House 6f Lards, and was quite 
inconsistent with his order in the petition. 

Cooke V. Marsh, 18 Ves. 209. 

If the object was to discover a partnership with the 
bankrupt, that might have been ascertained at a private 
meeting before the commissioners. 



ASSIGNEES. SUITS. 
One assignee may obtain contribution iagainst others for Idss, 

Add to 2 vol. 690. 

One assignee may obtain contribution against the rest 
for a loss occasioned by their joint act, though they acted 
only for conformity, and by his advice, and from his 
representations. 

Lingard v. Bromley, I Fes. and Bm. 114^ IS12. 



SUITS. .J «> * -i^ 

The bankrupt ought not to be joined with the assignees m a 

bill for a specific performance. 

% 

* • M . ' • k 

Add to dvoL 690. 

Davis agreed to sell certain premises to the plaintiff, 
and, the contract remaining unexecuted, became bank- 
rupt. The bill, filed against the assignees and against 
Davis, prayed, that the agrewient might be specifically 
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perfonftedy ted an iqunclioti ta rettnin the ftusigni^es 
from pi:oceeding for rent against the plaintiff in pbesea- 
ifiotL To thitf bill the bankrupt^ Dav%$^ d^muited^ 

The Vice-Chancellor, upon a full coBMddratioii of aU 
tbe cases upon Abe dut^jectp, concluded, tb»t a person, 
who has no interest, and is a mere witness, against whom, 
there could be no relief, ougbt> not to be a party. A 
bankrupt stands in. that situatioiu - 
Upop that ground the demurrer was sustained* 
Whitworth v. Davis, 1 Vts, atid Bta^ bi^^ 



The Chancellor mil n$t permit tie bankrupt to try the 
wdidih/ of ^ commisriQu in an action against his debtor. 

AddtoSfol.CSa 

A commiasion of banfcruptey issued^ ialSlO^ against 
Thomas vtA Geof^e Cornford^ |0( whons tbe plaintiff was 
indebted to the amount of £38. They broiigbt an 
action against him, alleging the commission was invaUd« 
and they intteiuted .to dispute iU 

Being also threatened by the assignees, he filed a bill 
of interpleader, and moved for an injunction on bringing 
the money into court 

Lord JE/c2bi»— This seems to me a case of interpleader. 
t will not permit the bankrupts to proceed in this actidit 
to affect the commission. 

The injunction was ordered. 

Lowndes v. Cornford^, 18 Fa. i99* 1811. 



» * 
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DIVIDENDS. 

•» 

ft 

Th€ auigmts €4mnot dilute the debt iif an a petition far the 

dividend. 



Add to 2 vol. 691. 

Tha assigo^CiS cannot dispute the debt under a petition 
against tb<sm to pdy the dividend. 

Exparte Wtiteside, 1 Rose^ 319. 

But after the order of dividend they might petition to 
have the proof expunged* 



Assignees ordered to pay a dividend wiih interest and costs* 

Add to 2 vol. 691. 

Upon a petition for the assignees to pay a dividend, i^ 
tJbey are nqt prepared to state an objection to the debt,, 
the Chancellor will order it to be paid with interest and 
costs. 

Exparte Mkinson, 3 Fes. and Bea. 13. 



ELECTION. 

The petitioning creditor need not relinquish his action btfore 
he proves his debt before the commissioners* 

Add to 2 vol. 698. 

By the 49 Geo. III. c. 121. the petitioning creditor 
need not relinquish his action before he presents his 
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petition. That statute applies only to a proof or claim 
under the commission. 

Bryant v. Withers, 2 Rose, 8. 1813* 

But a proof at the opening will be a piTK>f under that 
statute. 



Add to 2 vol 698. 

Where there were separate commissions against three 
partners in England, D. Hunter, Rainef, and Gla$t, the 
fourth partner being resident in Scotland, the Chancellor 
had made an order that there should be proofs received 
of the joint debts, and a distribution of the joint effects 
under the commission against Rainey. 

The plaintiffs proved their debt under JRatiiry's com- 
mission . for the purpose of receiving a dividend^ and 
then brought an action against all the partners, and 
arrested Glau for £30,000. 

Upon a motion to stay the proceedings and discharge 
Ghui out of custody, the Court of Kif^U Bench held, 
that the words ** proving a debt under a commission 
shall be deemed an election to take benefit of such com* 
mission," must be taken to relate to cases where a party, 
whp has proved under a commission, sues the same 
person under whose commission he has proved. 

Young V. Hunter, 16 East, 252. 



Jf the drawer pays a Bill after the bankfupiey of the ae* 
ceptor, as a surety, and receives a dividend upon the proof 
of the holder, he cannot bring an action against the 
acceptor. 

Add to 2 vol 698. 
A commission issued agaihst the petitioner in April, 
1809> under which a bill of exchange, accepted by him» 
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wat proved by the indorsee, who afterwards received the 
amount from the drawer. The drawer, after a dividend 
of three shillings in the pound in January^ 1810, arrest* ^ 
ed the bankrupt for. the balance. The bankrupt, who 
had not obtained his certificate, was also liable to the 
same person as surety upon another bill, which had not 
been, though it might have been proved under the com- 
mission. The assignees^ held ftmds sufficient without 
disturbing the dividend made. The petitiofier prayed 
that be might be discharged at the suit of the drawe r 
and that he might be restrained from proceeding at law 
against him upon the other bill. 

The Lord Chancellor — This case appears to me to faH 
within the two clauses of the statute. This creditor 
was liable for a debt to the baidcrupt, and I know these 
words, *' or be liable for/' were added for the very pur*^ 
pose of embracing this sort of case* Being liable he 
must take the benefit of the proof made by the holder 
of the biU, and consequently cannot hold the arrest 

Exparte Lobban, 17 Fes. 334. 

This is a very important case. It i^ not stated dis^ 
tinctly that the drawer, who brought the action, had 
received the dividend, though that seems to be implied 
from the words, '^ arreUed the bankmptfor the balance.*^ 

If he had received the dividend, then the CbancelibrV 
jurisdiction to discharge the bankrupt seemed to be more 
clear from the precedents before the 49 Geo. III. c. 131. 
than from the words of the 14th section of that statute 
>which are, that no one shall prove a debt or have a claim, 
of a debt entered without relinquishing all benefit from 
an action. 

If he bad not received the dividend in this case, an 
important question remains to be decided, whether a 
surety or person liable when the principal creditor bat 
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ploVed^ and baft campeUed afterwards the mirety to pay» it 
bound to take the dividend and reaounoe' the action, or 
he haa his election. The words of the statute, a & arei 
that it shall be lawful to the wret^ or person UMe to fe* 
ceive a dividend or dividends with the other ereditofs ; and 
it afterwards states, that the bankrupt by his certificate 
shall be disdiarged from all demands at the suit of every 
iuch person^ being hereby enabled to stand in the plaee o^ 
such creditor as aforesaid. 

. This section was made fbr the benefit of ti^ surety 
lather than for the benefit of the bankrupt, and when ha 
has been obliged to pay the debt afteri the cooiinissioB 
by the creditor, who has proved his debt tiiulir it; it 
appears not to compel him to take the dividend, perhaps 
one penny in the pound, but gives him his election whe* 
tber he will receive it, or havej like all other oreditois, i 
right of proceeding by an action against the bankrupt 
till he obtains the certificate. See Uead v. Brabasn, 4^ 
post, decided by the Court of King^s Bendh^ agreeably to 
these observations. 

The words of the statute seem to leave him this dec- 
tion, and if the drawer in exparte Lobbo^ had reeiaived 
the dividend, as may be presumed from the case, thii 
question is not affected by that deeision. 

Another important question arites upon that case. If 
the bill was dishonoured before the commission was sued 
out against the acceptor, and the drawer bad ^^awn it 
for the accommodation of the acceptor, he clearly, in the 
words of the act, at the time of issuing the eossimismon mss 
a surety or person liable, . 

But suppose the bill was drawn before the commis- 
sion, and not due till afterwards^ will such a drawer in 
that case be a person liable within the statute ? Up ii 
not liable till the failure of non-payment by< the ao^ 



ceptor^bis liability at tb^ time of the dommfMbn is con- 
tingent, be is therefore in the nature of a contingent 
guarantee, and not that of an absolute surety, oif of a 
person liable that is absolutely liable at that tinie. 

This may some time dieserve the coiirfideration of the 
Chancellor or a court of law. 



Add to «wl. 698. 

Golledge, tbe banlcrupt, befo're his bankruptcy lia^ 
bought of John Howell two quantities of goods, fbr one 
of which he bad gireti his promissory note. John 
Howell prbred ilnder the cotnmission the part of th^ 
debt for which He had no note, and Jeremiah HoweO 
brought to action upon th^ note. Upon a motion that 
the bail'bofid might be delivered up and the proceedings 
stayed, because John Howell had elected to com^ under 
the commission, the court jefused the motion, observing, 
that if the indorsement after the bankruptcy made any 
difference, the defendant might avail himself of that 
point at the trial ; if not, he was not injured. 

HcweB V. Golkdg$i 5 Tuurit. 174. 18ia. 



ALLOWANCE. 

If a partner, against whom there is a separate commission, 
payiaU his ^arate creditors in full, the surplus goes to 
the joint creditors, and he is not entitled to an allowance. 

» • • r • • 

Add to 2 vol. 712. 

Where tlrerc Was a separate commission against one 
partner, and an order bad been made by the Chancellor 
that the surphis; ifatiy, shduld be pai^ into th6 Bank of 
Ei^bmd ta the credte of the joint estate ; all the sepa- 
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SUPERSEDEAS. 
A creditor who has proved may petition to eupersede^ 

Add to 2 vol. 735. 

A creditor, who has proved, is not precluded fcom ap« 
plying to the Great Seal to have the commission super- 
seded, if the application is bond fide, and made soon after 
the discovery of the invalidity of the commission* 

S Rose, 33. 



A contract not to oppose a petition to sUpernde fraudulent* 

Add to 2 vol. 735. 

If the bankrupt gives t^e petitioner any security for 
his debt, provided he does not oppose his petition for a 
tupersedeas of the commission, the courts of law will 
declare it void, and stop all proc«iedings upon it, as wher6 
judgment and execution followed a warrant of attorney. 

The Court of Common Pleas set the whole aside, as 
having been obtained by fraud and duress upon the 
bankrupt. 

Thomas v. Rhodes, 3 Taunt. 478. 

It is clearly a fraud upon the rest of the creditors* 

Such a contract would be clearly void with every 
creditor^ 
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SUPERSEDING A COMMISSION. 

Separate commissions will not be superseded till a joint 

commission is proceeded in. 

Add to 2 vol. 735. 

The Chancellor will not order separate commii^ions 
against two partners to be superseded till they are de- 
clared bankrupts under a joint commission. 

But he will order the witness to attend to prove th6 
acts of bankruptcy under the joint commission, who 
proved them under the separate commissions, and if he 
does not attend will make him pay the costs for not 
attending. 

Exparte Gardner^ 1 Ves. and Bea. 74. 

If he persevered to refuse be would no doubt commit 
\{vai for a contempt. 



WMP 



Add to 2 vol, 735. 

Upon an application to supersede a commission, be« 
cause it was not sued out by a solicitor of the Court of 
Chancery^ Lord Eidon declared, that that was not necesr 
aary, and that he thought it was not necessary that a 
commission should be sued out either by an attorney or 
solicitor; he bad beeri told so by Mr. Woodcock^ 
aecretary. 

Smith re Tweddle, August 18, 1815. 



|I2^ fiuppiemmkd Ctm^ 



PETITION TO SUPERSEDE- 

A creditor is not precluded from petitioni^ to supersede # 
commission:, became he has insisied upon, a security for hi^ 
dcbt^ 

Add to 2 vol. 735. 

. If a creditor, thinking a commiasion to be illegal, doea 
not prove his debt under it, but declares that he will 
petition to have it superseded unless his debt were paid 
or secured to him, this is not such a tampering with ths 
l>ankrupt and his friends a» will preclude his petitioi 
from being heard to huve it superseded, because it wai 
concerted, or there was not a sufficient petitioning ere? 
ditor*s debt, or a trading by the party^ 



COMMITMENT. 

No commitment for not answering the assignees 

Add to I vol. 178. 

■ The fcominiissioners cannot commit a bankrupt for not 
'Unswering question^ put to him by the assignees ; tbey 
can oiiiy commit for not answering questions proposed 
by themselves. 

Exparte Cassidy re Cassidy, S Rose, 5S17. i815* 
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PETITIONING CREDITOR'S DEBT. 

Factor^ when he may be petitioning creditor. 

Add to I vol. 239. 

If a factor sells goods in his own name, though he 
faas no del tredere commission, he may sue for a debt, 
and may sue out a commission upon it. 

But if the principal gives notice to the buyer to pay 
the debt to him, the factor then cannot recover the debt, 
or sue otit a commission.' 

Sadler v. Leigh, 4 Camp. 195. 1815. 



ASSIGNEES. VENDORS. 
Assignees must give copies of title deeds» 

f 

Add to 1 vol 255. 

Lord Eldon said, that assignees, like all other vendojn, 
must give attested x:ppies of title deeds, if they cannot 
be delivered, at the expence of the estate. 

But their covenant to produce them should be confined 
to the time of their continuance as assignees. 

2 Rose^ 215. 1815. 



■sw*^ 



COMMISSION. 
A general description of the bankrupt may be sufficient. 

Add to 3 vol.211. 

A commisfdott was taken out against Wmi&m HixMam, 
Ufaborolai^i dealer and chupniad. 
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Lord Eldon held it sufficient, and that it would admit 
the finding of any particular trading. 

Exparte Herbert re Hookham, ft Rose, 248. S. C. 
2 Fes. and Bea. 399. 

The Chancellor would hardly think a general descrip- 
tion sufficient if he thought it done for the purpose of 
concealment. 



COMMISSION BY A WRONG NAME, 
pommissiqn with c^name n^is-spelt supersede^. 

Add to 2 vol. 211. 

A commission was taken out against a trader by the 
name of Laidhw ; another commission was afterward3 
taken out against him by his real name, Laid^aw. 

It was proved that at Hull, where the bankrupt re« 
sided, these names were idem sonantia^ and that he fre«; 
quently used the name of Laidlow. Lord Eldon said, 
that these might be good reasons why the bankrupt 
should not object to the commission with Laidhw, but 
he thought it might create difficulties with respect tp 
others ; and he ordered it to be superseded, but without; 
costs. 

Exparte Schofield re Laidlow, 2 Rose, 246. 1815. 



ONE PARTNER IN POSSESSION OF TH^ 

JOJNT EFFEPTS, 

Add to 2 vol. 288. 

Samuel Slyih was in partnership with his son. That 
partijerrt^ip was dissolved* Sh/th^ senior^ carried on tke 
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.business, and agreed to give Slyth, the younger, one« 
third of the profits. Slythy the elder, continued in pos« 
.session of the stock in trade, and afterwards formed a 
new partnership with John Gylet in (he same business, 
^nd carri/sd into the stopk of the for^ner firm. 

A commission of bankrupt issued against Slyth, the 
elder, and Slyth^ the younger. 

Gyles was solvent, and the joint creditors of Gyles and 
Slyth being paid in full, the question was, whether the 
surplus of that estate was the joint property of the two 
§lyths, or was the separate property of Slyth, the elder. 

Lord Eldon held, that though Slyth, the younger, was 
a partner with his father, yet he was not a partner with 
Slytfi and Gt/les, That the original partnership property 
was left in the order and disposal of his father, and that 
what remained of it was to be considered his separate 
property. 

Exparte Barrow ve Slyth, 2 Rose, 252. 1815^ . 



DORMANT PARTNER. 

If the visible partner becomes bankrupt, who is entitled tg^ 

the stock in trade ? 



Add tp 2 vol. 288. 

Lord Eldon was of opinion, that where there is a dor- 
mant partner, and the visible partner becomes a bank- 
rupt, that the stock in trade was to be considered his 
separate property. And he said, ** I think I should have 
no difHculty in persuading the Barons who decided Col4^ 
fx>€ll V. Gregory,, (see p..332!^ ante) that the report which 
\s given of the case is^ to say the leasts not satisfactory,'* 
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He then declared, that he would hear the questioh 
t^itli the assistance of two of the Barons, but from the 
difficulty of procuring their attendance, a case is sent to 
the Court of King's Bench. 

Djfster, exparte re Moline, 2 JBos^, 250. 1SI5. 



PARTNERSHIP,, 
Froof of partnership^ 

Add to 2 vol. 312. 

An advertisement in the Gazette of a dissolution of 
partnership would be primd facie evidence of a pre-exist* 
iug partnership ; but where there is a doubt the Cbaon 
cellor will direct an issue* 

Exparte Matthews, 3 Ve$.^ and Bea. 125, 1814. 



SECURITY EXTENDED TO NEW PARTNERS. 

How a security to a firm may be extended to new partners* 

Add to 2 vol. 337- 

An equitable mortgage to a number of partners^ 
bankers, for their advances, will not be a security to the 
house^ if one partner is changed, and it cannot be niade 
ftvailable to them for their advances by a parol agree- 
ment, but it will extend ^o the new firm, if there is a 
written agreement, atid a declaration to that effect in a 
Jetter will be sufficient. 

Exparte Marsh re Cami, 3 JBoie, S39. 1815. 
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ff^ money is lent to repair a ship abroad, the lender has A# 
lien without an instrument of hypothecation. 

Add to 2 vol. 389. 

The ship Canton being at Canton» in China, and the 
sum of si:^ thousand dollars being required fot her use, 
the petitioner, Halkttt, agreed to advance that sum upoii 
the credit of the ship and of bills drawn by the captalti 
upon the managing owner; and the iship, the captain, 
and the owners were to be jointly and severally liable. 

The bills were accepted, but before they were due the 
owner became a bankrupt. The assignees took posses- 
sion of the ship, and received the produce^ 

Tne petition prayed that the assignees might pay out 
pf the proceeds the amount of the ^ilb with interest* 

Lord Eldon asked if tbei% was any iaetafiace of a pans} 
hypothecation? He thought the bills were evide^p^ 
that there was no faypothecatioq, and dismissed the 
petition. 

£:$parte Halkett re Mavor, 3 Rose, 229. 1815* 



PROOF WHEN AN ADMINISTRATRIX IS 
PARTNER AND BANKRUPT, 

An administratrix may prove what is dm to the children ff 

the intestate^ 

Add to 2 vol. 474, 

Watson was a partner with Nelsons; he died. His 
wife took out administration^ and continued the partneN 
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ship wit^ her husband's effects. They became bankrupt. 
Lord Eldon held, that as administratrix she might prove 
Xl7,000, the share of the father's property due to her 
children, either against her own separate estate, or against 
the joint estate, 

£xparte Watson, 2 Fes. and B^a. 414. 1814. 



SURETY, OR PERSON LIABLE. 

ff a creditor prove$, and the surety afterwards pays^ th^ 

surety may sue (tt lavp% 

Add to 3 vol. 584. 

A rule nin was obtained for discharging the defendant 
cut of custody on filing common bail upon an affidavit, 
which stated, that the defendant being indebted to the 
plaintiff in <£1500, accepted three bills of exchange of 
£500 each^ drawn on him by the plaintiff to his owi) 
iorder. ' 

* The defendant afterwards became bankrupt, and the 
holders of the bills proved them under the defendant's 
commission. The plaintiff, in answer, made an affidavit 
that he had been obliged since they were proved to pay 
the amount to the holders, who had consented their 
proofs should be expunged. 

The Court of King^s Bench held, that there was no- 
thing in 49 Geo. III. c. 121. s. 8. that compelled a person 
liable to pay to stand in the place of the person who bad 
proved. That such proof did not affect the right of 
third persons. 

Mead v. Braham, 9 MaUf and Seltp- 9h 1814« 

See 414^ ante. 
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EXECUTION.' 

iExecuti^ before the act of bankruptcy on the same day 

good. 

I 

Add to 2 vol. 569. 

The sheriff seized the goods of the bankrupt at five 
o'clock in the afternoon, the act of bankruptcy by denial 
was at seven o'clock in the same evening. Lord Ellen*' 
borough .hdd, at Ifisi Prius, that the assignees of the 
bankrupt could not recover the value of the goods from 
the sheriff. 

The seizure was legal, there being no bankruptcy at 
^ the time. 

Sadler v. Leigh, 4 Campb. 195. 18154 



BILLS OF EXCHANGE. 

The holders of bills have no lien upon the securities deposited 

with the acceptor by the drawer. 

Add to 3 vol. 659. 

Bracken and Co. drew bills upon Brickwood and Co« 
to the amount of £24,000. 

Each house became bankrupt. 

Brickwood and Co. had in their hands at the time of 
their bankruptcy, cash, short bills, and the deposit of 
title deeds of an estate belonging to Bracken and Co. 

Lord Eldon held, that the bill-holders had no lien 
upon this property in the bands of Brickwood and Co. 

The liability of Brickwood and Co. must have been 
exonerated from this property, and then the residue 
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would have been restored to Bracken and Co. and theif 
bankruptcy made no. difference* 

Exparte Waring, and exparte Inglis, 2Ro$iB,l82. 1814i 

In the above case the following case was cited, viz. 
that a bond creditor shall, in this court, have the benefit 
t)f all counter-bonds or collateral security given by the 
principal to the surety. As if A. owes B. money, and 
tie and C« are bound for it, and ji. gives C. a mdrtgage 
or bond to indemnify him» B. shaU h»ve the benefit of it 
to recover his debt. 

Jdanre v. Harrison, M. 1693; 1 Bq. Ca^ Abr; 

Lord Eldon observed, that *^ he bad never heard thii 
relied on as a governing case.'* 

There seems to be no realoq to transfer CJs security 
or inducement to become surety to B. B. has all the 
Security vvithout it that he sought or bai^gaitied for* 



EVIDENCE. 

A cre^iior, who has sold his debt, may be a witneisfor the 

assignees. 

Add to 2 vol. 680. 

If a creditor has sold his debt, he may then be called 
as a witness to increase the bankrupt's estate. He is 
then like a trustee without an interest. 

Heath v. Hall and Potter, 4 Taunt. 326. 1813. 

He is in the same situation as if he had released it. 
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Admimon of the bankmpt before the commtssioners evidenci 

against himself. 



Add to 2 vol. 680. 

In an action by the bankrupt to try the validity of the 
eommissioDy the admission by the bankrupt before ihef 
eommissioners will be evidence of the petitioning 
creditor*s debt. 

Jarrett v. Leonard, 2 Man. and SeL 265. 1814. 



ACTIONS. 
Practice in new trials, in actions, and issues. 

Add to 2 vol. 684. 

Lord Eldon declared, that when an issue is directed/ 
a motion for a new trial must be made to the court 
which directs it. 

If the Chancellor directs an^ action^ the motion for ar 
new trial must be made to the court in which it ist 
brought. 

Car stairs v. Stein, 2 Rose, 178. 1815. 

But in an issue, the judge at Nisi Prius may put off 
the trial. 

Buxton v. Lawton. Ibid. 
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ELECTION. 



ifoii^.credUgr, if pemitted to prove against one pattn&i 

mav sue another i 

.X • 

Ad(i to 2 vol. 698i 

If a joint creditor project under a separate commission^ 
be may bring an action against the other partner. 

Heath V. Hull and Potter, 4 Taunt. 326. 

The actibii miist b^ 'joint, but he mu«t enter a nqlk 
pnSfejtiJ against the bankrupt, or indemnify him. 



I 



SECOND COMMISSION. ELECTION.* 

» . . . . « 

If Or creditor proves under a second commission, he cannsi' 

afterwards bring an action. 

Add to 2 voL 698i 

tender a $ec6nd commission if the bankrupt dJoiea not 
pay fifteen shillings in the pound, and the creditor proves 
under the commission, he cannot afterwards bring at 
action for the remainder of the debt, as he might have 
done before the 49 G/o. ///, c. 12 V j.^f . ,y,j 

Mead v. Sov^er1))fl 3 3f<i!i. ani Selw.'is.lSlL 



«< 
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CERTIFICATE. 
Certificate not staid iy a sequestration in Scotland. 

Add to 2 vol. 710-. • 
The Cbfuticellor will not stay a bankrupf^a jcertificsate 
on account of tbe pendency of a sequestration us^oiimd, 
Exparle Co€kayne re Clife, 2 Rose, 233. 1815i * - ^ 
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SECOND COMMISSION. 

* • * ■ 

' tf a bankrupt does not obtain kh ceriificate^ Us cf t dt i ^n 
under a second commission ha9e no r^ki io the fr^feHjf 
if claimed by the assignees undef thejirst* 

Add ioi tol. 734. 

Evans, a clothier, hiid been a bankrupt at iMuster in 
1808; he had carried on business as a haberdasher for 
feome time in London at JUdgate, where his assignee 
jresided, and Was aware of his trading. 

The petition prayed that the creditbrs subsequent to 
•the first commission might have the benefit of his newly 
acquired property, Or if the second comnrissidn was 
^uperi^ded, .the petitibning creditors riiouM be liUowed 
their costs. 

The Chancellor said, there was a strong current of 
decisions against Sbughton v. Gitley, but be could only, 
from its importance, dispose of the que8tibn)by a bill. 

£xparte Storks re Evans, 4 Fes. and Bea. 105i 
4 Rose, 179. 1814. 



UNCERTIFICATED BANKRUPT* 
Jtn uhcei'tificati^ bankrupt may sue out a commisshn. 

Add to 1 ToL il. 

An uncertifieat^ bankrupt may sue out a commission 
bf bankrupt if his assignees do not interfere or oppose it. 
Exparte CiBtrtwrigki re fVkitekouse, It Rose,f90. 1815. 
It was held in the Cmmnom Pleas^ though with a dif- 
VoL.in, F f 



ference of opinion, that if the assignees contract with a 
bankrupt to allow bim/BO much fcyr bis labour, or what 
he deserved to have, that he might recover it in an 
action^, though be^hadiibt^btitned his certificate* 
Coles V. Barrow, 4 Taunt. 754. 






JUDGMENT CREDITORS. 
Judgment creditors have no priority* 






Add To 1 voL 45, 

If a bankrupt agrees to sell land^ but becomes a bank- 
rupt before the conveyance is executed, judgment credi- 
tors haveho Iren upon the land, they must conte in as 
creditors under the commission by 21 Joe. /« c. 19. s» 9* 

Sharpe v. Roahde, 2 Rose, 192. 1814. 



! . 



I 



CERTIFICATE.^ TRUSTEES. 

jill the trustees must ugn the certificate* 

Add to 1 vol. 151. 

Where there »re two or more trustees, though one has 
been admitted to prove the debt, they must all join in 
signing the certificate, or the one signing must have an 
authority to sign for his co-trustees. 

Exparte Rigby re Edwards, 2 Rose, 224. 1816. 

That authority must, I conceive^ be a letter of 

attorney. 
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CERTIFICATE. ' • ' ^^ ' ' ""• 
A ceriifimte ttmaiM^i^ . /v: . ; nof 

Add to 1 vol. 157. 

The Chancellor^ upon evidence of |;reat fraud, ordered 
a certificate to be recalled which had been allowed two 
years before* 

£](parte Cawthome re Greatorex, 2 Rote, 186. 1814. 



PETITION Ta STA? A CERTIFICATE. 

J^etition, toi ^taj/i jhiccrtjficat^^fje^jtQ^ iif;^en^ t 

' Atld to tfyd. 43d; - ' ^^ 

The petition to stay acertiljcate must be served before 
the petition day, or it cannot be heard. 
Exparte Cottlb&tirnre Copland, 1614. 

CERTIFICATE. 
^ CertificiUe discharges equitahk 4d4% 

- -^-' ^ ■■•• - ••Addto-ivaris:''---;^^' ■;;■'' -^ 

If a bankrupt is arched ibr a.c(H^ 
a sum* of mbneV pursuaht to an order pf a cbuft of 
eqtiity, when he obtains his certificate be wiU^,4^* 
charged, upon a motion to the court* 

Wall Y.Jtkingon, ^Rose, 196. 1815. 

F f S 

\ - 



m su^uoMd CUM, 

It was said in tha< case that 5 Geo. IL c. 7* speaks 
only of legal debts. 

That, surely, was said inadvertently. I can find no- 
thing in the statute btlt "m^iii is 4$(]fimny applicable to 
equitable as to legal debts. 



ASSIGNEEi 



An auignee eiinnot let an esintefor Ms tmh henefiu 



Add to 1 vol; 310. 

If an assignee of a bankrupt is the landlord of an 
estate lield t^ t!Be IfttSktbpft, if fie tfe^intids it^M tets fot 
an advance, he will be accountable to the bankrupt's 
estate for the advance during the term for which the 
bankrupt held it. 

Exparte Wright re Shuttkmrth, i kosei 244. 1815. 



SUING OUT COMMISSION. 
Commisiion with avaHaiian In the name. 

Add to 2 vol. Ml. 

Lord E/don said, it was the practice at the office to 
consider the variation of a letter sufficient to allow a 
iecottd docket to be struck; but When a solicitbr stied 
but a second xrommission against ft man of the name of 
Urombley^ there being already one against tirombfy, wfth 
the same description, the Chancellor said, the solicitor 
must have known thh party to be the same^ and he super- 



$ed£4 th^ ^iecofld pommi93i9Q ^\ tb^ cost^ of the solicitor 
^who gjae^d it oyt, 

Exparte Ward re Sp>rnhksf, J Scwe, 314. >812. 

A cppaipj^jipq iya§ 9we(J put «tgfiio«t O^baldesipn i the 
^plipitor pliaqged it into hi^ re.^1 wvf\^ Qshaldistprh T|^^ 
CbapcelJor supprsp^pd jthe commission. 



SECOND COjyjMISSIDN, 

A commission in Ireland, and a second in England^ the 
Chancellor will not supersede the English. 



Add to % vol. 259. 

There was a- separate commission against one partner 
in Ireland^ and afterwards a joint commission agfi^st 
both in England. 

Lord Eldx>n would not supersede the English com- 
mission, but if the bankrupt's books, or copies of tbein» 
were necessary for the two bankrupts io England^ tbey 
myst be oji^tained, or sufl^cient cppies or extracts hov^ 
them, at the expence of their lestete. 

Exparte Pridland, ? j^ofie, 164. 1814. 



The effect of ajointfop^msfiipn ajtir separate conmi^ions. 

■ 

Add to 2 vo). ead. / 

Separate commissions were taken out against Geddes 
and Milliken, who were partners with G. Geddes. 

A joint commission had been sued out against tfie 
three. 

G. GeddeSf and the assignees under each of the sepa* 
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rate commissions, brQtigtit|ti^ action jof trover to recover 
the value of a ship, taken iii' execution after acts of 
bankruptcy c6mixiitted by the tWit : .• , ,^ t- 

The defendants put inf the joint commission, insisting 
that 6. Geddes was Cterel^gF pro^ljuc}^ from suing in his 
^mj^tJSifiLU^.^; Tbeplaiptiffs contended that commission 
^p{^ |r«i|der,ed f^ milJiity by tihe separate commissions. 

,C. B, T$ompaon was of a diQqrent opinion, and non- 
^Dit^d jtbe plaintiffs, ^nevr trial yi^as granted^ and there 
WM-A^peffjal: verdict,,, , , .^.. ..^ . ^ ^ ., .. , , , ^ .•.^.. 

The effect of ^^hiph has npt yet bee^q decided. 



SOLVENT PARTNER. 
Solvent partner may prove under a partner's commission* 

Add to 2 vol. 280. 

A solvent partner; ^having paid all the partnership 
liel^tf), -is .eotitie^jto; prove jWba^ the bankrupt partner is 
thereby indebted to him undeT;bis commission* . 

Exparte Taylor re Elgar^ ^ Rose, 175. 1814. .. ' 
.^.jOf i/t b^i^ddcpi^fiiss ^bp,,^tate .of the bankrupt piirt- 
ner from all liability to pay the partn^^^hip debts, the 
solvent partner will be admitted to proye ^ t^krupt^ 












\ ■ * * 
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SHORT BIIXS/ - -^—^^57 

■■■■■■ . - - • ■ ■• , . '., ^_ c.r :^^{i 

How short biUi nmy pe wkhdranm* s : :f* ; ; m sdf 

Add to2 vd.3W. : : o ^ t^ .fj 

If a banker becomes a bankrupt, adid has shdrt IrilNl bf 
bis customer when he becomes bankrupt, Aie pfoVt^iolllS^ 
assignee will be ordered to give lip the shirt "blUaf^ pro- 
vided the customer leaves such ii sum, or short liiltef 
which, together with the cash balance, shalPbe ^squaM^ 
the bankrupt*s Acceptances for the custdmer. ' '-' 

Exparte Harford. Exparte Burton Bahk, i Bbse, 163. 
1814. 



AFFIDAVITS. 
Affidavits^ when they must be filed. 

Add to 2 voK 435i 

Affidavit in support of petitions filed after the petition 

day cannot be read, if objected to. 

^ ^Rose.Vh. '•'- -'"''^ ^^ ^"-'"^ ^""^' /'•• -'■'':■''- 

'An affidavit cann6t 6^ read if it is i»W^n befbrd the 

petition is answered^' ^ ' ■ ^^ v • ■ ' ^^ "^ ^ 

' Exparte iVir/Aa^0(/,^^^;«46i • -^ -^^-q ^ --^ 

But affidavits to support a petition to stay a certificate 
must be carried inlJb^»ie oiBSic^^h^'ttJ^^I^ if 

such affidavits are false, though the oSender could not be 
indicted for perjury, yet he would be guilty of a com* 
mon law misdemeanour. 

Exparte Overton^ 2 Rose^ 257- 
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PROMISSORY NOTEES. 

A promi$sory mHe, to pay in Bank of En^Umi-i^ef, cqn^ 
not be proved againU the person to whom thp $iHnluje otef 
910^ paid. 

Add to 2 vol. 659. 

The Pontefract bank issued notes in this form : I pro- 
mise to pay the beari&r five guineas in cash, or Bank of 
England notes.. 

The Court of King's Bench, upon a case froai the 
Court of CAancery^ held^ these were not negotiable prpr 
luissory notes^ because they were not payable in money 
only ; and therefore that they could not be proved under 
a commission agaii^st the partoetrapf the bank, by one whq 
had not received them immediately from .§Mch partners* 

Exparte Imesmt re Sealow, 3 Rose, 29& lUd. 



EVIDBNCJE- , 

Notice to dispute ukeh orhkted, tow allowed* 

Add to 2 vol. 664. ; 

In a suit by the assignees of a bankrupt, the defendant 
will be permitted to wit;hdra\Y his r^oinder, and to re- 
join forthwith denovo, giving notice to the plaintiffs 9f 
his intentions to dispute the act of bankruptcy and the. 
petitioning credftor's debt ; but he will be subject to 
such costs as the court shall direct upon any subsequent 
application. 



Suppkmenttd CaseL!^ Ai\ 

The motioft was supported by an affidavit of the do^ 
fendant's solicitor, that the notice was omitted through, 
inadvertency, and that he was advised and believed it 
was essential to the justice of the case. 

Brickmody. Millar, 2 Rose, 216. 1814, 



♦.- •* 



How the evidence of the petitiotAng creditors debt may bet 

preserved^ - r v^ A >:!T 

^■'i :•• ■■■'■€''0' 



V,- .''Jt 



Add to 2 vol. 679. "'' * ^^ - - 

If the petitioning creditor s debt depends upon bills oC, 
exchange accepted by the bankrupt, the Chancellor witt. 
order them, if it is thought necessary, t^o be left.in tt)e 
Bankrupt's Office, or recorded, that the assignees naav 
have an opportunity of producing the necessary evidence 
to maintain actions/ 

Exparte Jackson xe Heath and Stevens, 2 Rose, 188. 
J814. 



PROOF FOR THE REMAINDER UPON A BILL 

OF jEXCHANGE. 

Jf dividends are ordered under other commissions, there can 

be a proof only for the remainder. 

, ,.'■'. '^ •'. ' '■^- *^u^ y -il 

■ ■...:• ^i^': 

Add to 2 vol. 679. 

Scott, Smith, Stein, and Co. drew bills upon. if€»iMVwfroil' 
anfl Co., which they accepted. Ti^e Royal Bank ofQ 
Scotland proved these bills under Kemington^a commi»^ 
^ion, and a dividend was ordered. Scott, Smith, Stein^ ^ 
and Co. became also bankrupts. Lord Eldon held, they 
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could only prove for the remainder aftef the dividends 
virere deducted. 

And be held also, that though they had made a claim 
for thevw bole under Scott, Smith, Stein, and Co.*s coiil- 
mission, and also an affidavit of the debt before the divi- 
dend was declared under £eii5t;?g/oii*s commission, yet as 
the dividend was declared before it was exhibited and 
filed as a proof, the dividend must be deducted, 

£)tpslFte the Rojfal Bank of Scotland re Stein and Co. 
iJioie, 197. 1816^ 

See the last case of the affidavit bein? made before the 
dividend, particularly noticed in 2 vol. 659. 

Lord Eldonssdd, in the matter of Gibson and Johman 
proofs had been rejected and claims had been made, and 
"when it Was aflberwards held by tb^ House of Lord^ that 
actions could be brought, and consequently proofs could 
be made upon the bills in question, the dividends made 
after the claims were made were considered as dividends 
upon substantiated proofs, because proofs ought to have 
b^en admitted in the place of the claims. 

From these cases I think we may extract this rule, if 
a claim is made because the claimant is not prepared to 
prove, it will fall under the case decided by Lord Eidon; 
if the creditor is prepared to prove, and the proof is re- 
je^rted, and a claim is made from' a mistake of theiaw/by 
the commissitoners, then the Chancellor would Allow bin 
the benefit of the proof upon the whole of thiedebt.* o 

'-'-■ ■■' •']■■' i ■■■■•. . .: • • V - ^ -..,..... ; 
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EVIDENCE. 



-> 



Hke exectiiion of the bond 'iidt sufficient evidence of" suiti^^ 

out the commissibn. ' ::::r 

*^ 

Add toSvoJ, 680. 

^ in an action of trespassagainst tiie {)etitiQQipgi6|!editipr» 
the attorney, and messenger* Lord Ellenbc^ugb ^t^dd -n^ 
Mst FA^,- f;lie«|[6cuting the bond to the Oreat Seal^is 
not sufficient; and that thi) execution of the bpiid bji^ 
one partner only did not affect the validity of the CQOi<« 
mission in a court of law. ^-,r. 

Moberts V. Hurdie, Dec^ lOth, 1 81 4. 2 jB«e, 1 74. 






ACT OF BANKRUPTCY. 

In an issue a particuldr of the act of bunkn^ptcftinwlt^b^ 
* ' • - > gvoen. .- •• ■•;••. 

"i «'l J'"' •-_". . . ■ - . . > • . r • 

w ; Add to 2 vol. 684. ' T 

V In an action or is&ue with the baivkrupt to try the 
validity irfthe ooiainissipp, the Chancellor will prder the 
petitidaiogci^ditor or the assj^ees to give the bankrupt 
a particular of the act or acts of bankruptcy upon which 
they intend to rely. 
Exparte Sherwood. 2 Rose, 162. 
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DIVIPEJIJD, 



' ii 



Add to 2 vol. 692. 

If there is a petition to receive ^ dividend, and a peti- 
ttdn by the assignees tp expunge the debt, the court will 
ord^r the dividend tp be paid, but will reserve the ques^ 
tion of costs till the second petition is heard* *^' 

Exparte Whitwell, 2 Roiet\Q\. 
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SUPERSEDE. 
The Chancellor will supersede without granting an iaue* 

Add to 2 vol. 735. ^ 

.%.»PPP » petitipp pf the baRkfupt to.syp^jsp^e ft 
commission, the Chancellor ,gr Vice-Chancellor is satis^ 
fied that there is no act of bankruptcy to sustain the 
(commission, he will supersede the commission, and not 
j;rant an issue, though requested by the petitioniDg 
preditor or the assignees, 

Exparte OalUinore re GalUmare. Ei^parte Emery. 
2 Rose, 234. 1815. 

The same would be true of the trading or the psti- 
tioning creditor's debt. 

The Vice-Chancellor can order the CQmmififiioii to be 
superseded* Ibid. 
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ACT OF BANKRUPTCY BY A MEMBER OF 

PARLIAMENT. 

What itpontiims kre required. 

It the ease of a commisston being sued out agaitast a 
Member of Farliameht^ conformably to tbe 4 Geo. IIL 
c.^3.. Lord Eldon held, that the petitioning oreditor who 
makes the affidavit otight not to prove more cif tbevact of 
bankruptcy than was Itbsolutely necessary, he being an 
interested witness; 

That the affidavit made in the Court of Kin^s Bench 
should contain a precise avermetit that the bankrupt had 
privilege of piarliariient ; hnd that there should be evidence 
|>efore ttie cdiniortssioneni of that citcumBtance, iind that 
it should appear that the summons was ererved after the 
affidavit was filed. 

JExparte Harcourt, 2 Rose, 203. 1815. 
. . In conscKjuence of these observations, I should recom- 
mend that in the precedent, p. 50, ante^ the following 
clause bci inserted : — 

** And that the said Prancw Fairfax had at the time 
that the said affidavit was sworn, as this examinant was 
informed and verily believes, privilege of parliament as 
one of this mntatbera of • tbe honotirable Hbtise of 
Commons^" 

The statute does not seem tor^ilire'ltiitt tlheire should 
be such an averment in the affidavit, but as the Chan- 
fiMIoi^ haa^dugfal ft necessary, ttltad betMrbe iMerted 
as isfcbefte; Audit Would be pradent to ](>rodii((^ befoi^ tte - 
^omnUssiohens an office copy, sworn to 'by Hn offl^r '6f 
the court :<•-<• 
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Affidavit, ^->u , : 



Jnthe Kittg^s Benchi^ -r x^ 

Thtmas Pyke, d' Bridgwater,* in the county of 
"' ^merser, gentlemai], mdketh oath and «9tith» that 

%' ^.sh i» justly and 4nii5^ kidehted 

nifito him ^ this deponent^ in the sum of ' 
£*w. fbrsbmuch, &c. 
^ ' V And ibis deponent further saitby that thesafd 

now is, as this deponent i^elpy ^believes; 
a banker^ within the description of the statutes 
relating to bankrupts ; and that the said 

has, as this dep9iienl ia rnfiorned 
and verily believes, privilege of parliameDt as one 
, of the members of the honourftblo fioaae of 
Commons* ..:,.. 

T* PYKE. 



Sworn at Chard, in the county df'S'tft^li^fef, by the 
above-named Thomoi Pjfke, the ' ' '' ^ " 
day of one thoussindi^igfht hundred 

and - , before me, TkomaiE. (Jtarke^^ 

eommissioner, &c. 



) . s. f t lilt 






The above is a true copy, examined with the origi- 
nal, this R. jRoMiuoi^' aHiltant 
cleitl: pf the d^larationsft i/ 



^j,j|Trhes latter part of, the deposition in. p^ M^^^oMiy. ke 
used.! ^Qd lifter, " served hiip the said fr4if§ci$ Faufagf 
personally with a copy thereof in the words fol&oiving, to 
wit,*' {h€r€ add the copy of the summons.) An officer from 



the Crown Office ought to be brought, who must make 
a deposition, viz* . » o^ 

A. B. (describing him) maketh oath anil ^a?fti/ that 
Francis FaifftMPi the permn agahist wti^iTpi the 
commission of bankrupt now in p^os€|(^tion is 
awarded and issued, was on the day of 

{when the affidavit tx^as smorn) and has since con- 
tinued to be a Member of the Honourable House 
of Commons^ and as such had and still has^ privi- 
lege of parliament. 

J.B. 

His trading must be proved besides, as in the case of 
all other traders. 

To compel a member of parliament to bi^come a 
bankrupt, an affidavit must be made, and a summons 
must be sued out, as described, then any creditor may 
sue out the commission ; but all the above proof of the act 
of bankruptcy must be produced, and the creditor must 
prove his debt in the usual way. 

These proceedings against members of eitbbr house 
upon such acts of bankruptcy are rare ; but as they must 
always be hostile commissions, dependinsn^ppn com- 
pelled acts of bankruptcy, the commissioners ought to 
proceed with great caution. 

The Chancellor did not supersede the commission 
against Mr. Harcourt upon any objection to the form of 
the deposition, though he stated the several objections 
I have specified, but he superseded it, becSiisB pending 
t negotiation it was sued out contrary to ig66a feith. " 

2 -Rose, 211. : r.;c V ci 
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Amefiib^r of parlifttnent, wbowidhes to be made a 
bankrupt, may commit any of the usual acts of bank- 
ruptcy by denial » absenting himself, &c«; then the pro« 
ceedings against him at the opening will be the same as 
if he were not a member of parliament. 
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ACCOMMODATION. 

Accommodation pap«r^ when proved . » 1 14 

ACT OF BANKRUPTCY. 

Act of bankruptcy may be any time before the coraT* 
mission is sealed . . • • 300 

Advertising an intention to leave the kingdom i^ , 

evidence of sfh intention not to delay creditors . 392 

ACTIONS. "•" 

The assignees may bring assumpsit against one who 
receives money raised upon the bankrupt's goods 
after bankruptcy ^ • . . • 396 

The courts of law will enlarge the time for the bank- 
rupt to surrender himself in discharge of bail, '; 
that he may finish his last exai^insmon . « . $97 

The Chancellor will n9tf indemnify an assignee 
against the consequences of an appeal to the 
House of Lords . • • . 397 

Upon a joint and separate bond there cannot be a 
separate proof and a joint action . . 398 

The petitioning creditor may be permitted by the 
Chancellor to defend an action in the place of the 
assignee • . • ... 399 

Under a joint commission the assignees to recover 
^ separate property must declare as the assignees of 

that partner 399 

Two assignees cannot maintain an action against the 
third 400 

' Vol. III. Gff 
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ACTION— Continued. 

The assignees caDnot lay the demise befof^ the date 

of the bargaiQ and sale • . « . • • 400 
A partner, who has obtained his certificate, mast be 

joined with a solvent partner for a joint debt • • 407 
If the Chancellor orders an action^ the plaintiff can- 
not file a bill for a discovery • . . • . ,. . 408 
In an action or issue to try the validity of the com- 
mission, the Chancellor will order the bankrupt to 
have a particular of the act of bankruptcy in« 
tended to be proved • • • « - « 443 

If an assignee disputes the commj||sion» his proof 
may be expunged . . ... 402 

A creditor may dispute it 402 

How assignees may. declare . • • 402, 405 

Assignees allowed full costs out of ,the estate . • . 404 
0|^ assignee may obtait^ contribution against the 

rest • • • • • • 4Ur 

ADJOURNMENT. 

Adjournment of the choice of assignees • . 124 

— *— — memorandum of it * . ♦ , 125 

^ ' of the last examination . . . 177 



irftif some partners, whilst some pass 

their last examination . • • « I77 

■ ^ ■■■ must be advettised . . , 179 
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ADVERTISElVrENT. 

Advertisement to refer, or compound ; 233, 234 

for allowance of c^ficate . . 216 

AFFIDAVIT. 

By bankrupt that he has obtained his certificate 

without fraud , . . . • , 214 

Affidavits must be left with petition to stay certifi- 
cate . . . . • . • . 216 
Except affidavits in reply . . , . .217 
Affidavit, when it is filed . . . . . 355 

When it must be filed . . . ' . , 4a> 
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AFFIDAVIT— Cofi/iimed. ' 

Wbea it mast be sworn ..... 439 

When, if they are false, the crime is a misdemeanour, 
but not perjury . . . • . . 439 

AGENT. 

Agent may be employed as assi^ee . . 302 

When he may prove a debt for his principal 3'>3, 3C3, 364 
Agent, property in hands of, does not pass to the 
assignees . .' • • • . • 353 

AUENATION, 

By operation of law is not contrary to a* general 
;< restrainrSlgainst alieiMtion * « • . • 341 

AIXOWANCE. 

Allowance not paid upon a joint dividend . • 289 
Cannot be made under' «^jleparate commission if 
} , there is a surplus . ' '. . . • . 415 
ARBITRATION. * 

Arbitnifions by assignees • • . • • • 233 

# advertinements for . . ' . 233> 234 
Agreement to arbitration, how made • • • 234 
ASSIGNEES. See Choice of Assignees and Actions. 
Assignees cannot recover money given by a father to 

a son . ... . • • • 286 

How examined at a dividend • • • • 243 

4L^Must make a complete title in a court of law . . 221 

. Are joint-tenants, and the trust survives • • 221 

^ When the personal representative or heir must join . 221 

What the assignees may recover when one is 

removed ^ • . . • . . • 221 

If one absconds, how another to be elected • • 317 

^ The bankrupt cannot be assignee of his own estate • 318 

Majority elect the solicitor 356 

An assignee ordered to pay interest for money unne- 
cessarily kept in his bank • . . • 387 
Cannot, though landlord, let tbe estate for his own 

benefit 43l( 
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Pa^e. 
AS*IGNEE-.Co«<i«ttC(f. 

Like all other vendors, must give attested copies of 

the deeds, if they cannot be delivered . . 423 

But their covenant to produce must be confined to 
their continuance as assignees • • • • 423 
ASSIGNMENT. 

Executed .126 

After a provisional assignment . . ' . ^ 142 
"When one assignee is removed, or becomes a bank- 
rupt . . . . . . • . 220, 225 

The assignees of an assignee need not joii^ . . 224 
The creditors need not* elect another when one is 
removed . ... . .... 225 

The first assignees may assign to the messenger, and 
^ he to the new assignees , . . , . . , 225 
Conveyance by lease and release • . • • 226 
Recitals in . ^ . ** . • • . ,. • . 227 
Where an assignee is removed by an order . 221, 228 
When the Chancellor ought to vacate tnfe assign- 
ment . . . ' . ' . . . .221 

The Chancellor might vacate the assignment with 
respect to one ...•••• 222 

The whole or a part must be vacated if one assignee 

absconds . . • • . • • 222 

How the old assignees must convey to some of them- 
selves and a new assignee • • • . 223 
One assignee may convey to himself and another • 224 
ATTORNEY'S BILL, 

Need not be taxed before proof . . . .100 

Except when he is petitioning creditor, and proves 
his debt under the commission • • • 100 

ATTORNEY. See Solicitor. 

An attorney has a lien upon costs in bankruptcy . 355 
Has no lien upon the proceedings . • • 356 

Has a lien upon deeds when the object fails . • 356 
He who sues oat a commission need not be ^ 
attoTuejy ot ^oAicvVot , . • * .421 
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BAIL, See Action, 
BANKER. 

What deposition by, is bad • • . .113 

Of the assignees, how chosen . • , 120,121 

BANKRUPT. 

How to be examined afterwards by the commis- 
sioners • • . • • • ' . • 198 
How recommitted . . . .198 
How discharged • . . ; • 198 
His protection . . • . .198 
The examination in private afterwards read publicly • 199 
\f^ May make ah affidavit that he saw the creditors sign 

a partner's certificate . » • . 203 

^ Cannot try the validity of a commission in an action 

» against his debtor • • • . 410 

Bankrupt ordered to refund surplus more than due 285 
Mouey given by a bankrupt to a son cannot be 

^. recovered . • . ... 286 

*'*^. Bah^rcipt's protection . ... 288 

■ — allowance . . . . 289 

Cannot defeat commission by a prior act of bank« 

ruptcy 297 

How he may be apprehended . ' . . . 194 

^ .fe , Certificate for a judge to grant a warrant • . 194 

Warrant by a judge or justice for his apprehension . 196 ^ 

Form, for his commitment 197 " 

Subsequent proceedings- . . • . • 197 

Warrant of commissioners to bring the bankrupt 

before them • . ' 197 

Alone cannot prove usury 868 

Affidavit that he has obtained his certificate without 

fraud 214 

Though committed may petition to supersede . • 418 

May bring a second action against his assignees • . 404 
Cannot be compelled to join in a conveyance with 

the assignees .••.... 408 

Uncertificated may sue out a commission • • 433 i 
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BARGAIN AND SALE . . . .134 

After n provisional bargain and sale • • . 152 
Lands pass by general words . • • . 227 

One bargain and sale will convey lands held jointly 

or separately by partners 227 

Recitals in •> . ' «. 227 

BILLS OF EXCHANGE. See Short Bills, and Proof 

OF Debts, and Accommodation. 
Bills of exchange drawn by one or some partners 
' upon others, when both are liable in bankruptcy • 

r 960 to 377 

If the drawer deposits securities ivith the acceptor, s»« 

the holder has no lien:!upoh them • • » 429 

BOND. 

Bond to guarantee sums advanced to a certain amount 

how to be applied ,, • , • •« .. . 384 

CERTIFICATE. *^ ' 

Signed by the creditors after the bankru pt has pasaed 

his examination • • ' .,. "^ • 199 

How and when they sipn . • • ^^ 

How examined and signed by the commissioners • 199 
When signed by a letter of attorney . . . 200 * 
Attorney mu*t have a sperial power . ,x . 200 

An agent may prove the debt, buj cannot sign the .< 

certificate . ■ . . . . 200 

Letter of attornev to' si on certificate • . «» " . 200 
Afiidavit of steini? c^^editors fllrn . . \ 2Q4 

How it may be obtained when the proceedint^ are lost 216 
It shall be allowed unless l[ie order is drawn up and 

taken awav within three months . • . 217 

If no petition to stay is presented within three weeks 

it will be allowed ... * 217 

Will not be stayed that creditors may prove, unlets 

they shew why they did not prove sooner . • 217 
Supplemental certificate, when made . . . 217 
Fraudulent cer.ificate may be recalled . . 217 

No way of compelling a creditor to sign . . 229 
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CERTIFICATE— Con^inwed. i/j i *^ 

Who can be a witness to the commissioners signing 

the certificate • - . . .211 

What must be taken with the certificate to the 

Bankrupts' OfHce • • ,> • . 213 

A certificate must not be left, without all other 

necessary papers • . ' .^i . 213 

Certificate under second commission • . . • 288 

Recalled . . . ^... ^^ttl, 435 

When void . . . ., . ^ . 292 

AlloWied if bankrupt not served with the petitioa 292, 296 
Discharges costs after bankruptcy • • . 292 

No bar to a judgment for damages entered^tip after 

bankruptcy . ■ . . . . '(^3 

Geitificate discharges an attachment &r non-payment 

of money .« '**; .' 363,435 

AllAi^^ees must join in s^ning a e^tiQcdte • • 491 
Not stayed by a icfcjillfstration in Scotlatfl .^ • 432 
CHILDREN. i£ .. - 

Gifts to by the bankrupt • • ^' • • ^86 

, CHOICE OF ASSIGNEES. 

^ Who elect < .. ^^.t . 117,118 

By the major part in^alue .'» . • 119 

How«ma4kiwhen GuilifipU 19 shut , . . . 119 
Memorandum of . . ^n * • 120 

When and holir made by a letter of attorney , • :v 122 
Assignees must testify their consent • • . 126 
Who can vote in the choice for a creditor insmie . • 303 
CLAIMS . . . . 114 

WTien struck out' • . . 242 

Special meeting to substantiate • . • 243 

COMMISSION. 

Commission need not be re-sealed if the bankrupt's 

name is mis-spelled with the same sound . . 301 
The bankrupt may be named by an adopted name . 301 



J 

466 Index. 



Fage. 



COMMISSION— Cow/tni/^rf. 

A second commission with the right spelling 

superseded • • • • 436 

Superseded if altered in a letter . . • 437 

A commission with a general' description held good 423 
With a wrong name superseded . • . ^424 

Commission not valid if trader dies before he is 

declared a bankrupt • .' • . . • 286 

A pafty in a country commission is not entitled to 
tweuty-eight days, and to as much more time as 
maybe necessary for the post , • • 337 

If a^ separate commission is superseded, sued out by. 
a joint atod separate creditor, he may elect unicler 
which estate he shall prove and receive his costs . 337 
A joint commission against all, how the minor com- . 

missions may be im{)6unded,. • ^ - • 338 

When a separate c6mmissionis superseded on acpolnht 
of a joint cdnimission, the joidj^ eState must pay 
the costs . ■'• • tf • • ^^^ 

COMMISSION, CONCERJED. 

The Chancellor win supersede if it is the commission 
of the bankrupt .. • . 419 

COMMISSION, SECOND 

Commission, second or third, the^ effect of ,^ .5 . 290 
Commission against one partner in Ireland, a second 

against both in England, the second notwuperseded 437 
The effect of a joint commission after separate 

■ 

commissions . . • . 437 
Commission, second, against an uncertificated bank- 
rupt, effect of . , . . . 433 
COMMISSIONERS. 

Two cannot act . , . .115 

How they sign the margin . . . .115 

What ought to be done if that is omitted . • 116 

How they examine a certificate • . .199 
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COMxM ISSIONERS—Conf tfiwc?. 

Country commissioners not allowed travelling ex- 
pen ces • • • « 859 
Commissioners may refuse to permit a person to . 

examine the petitioning creditor's debt . . 358 
Must have costs, if made parties without a cause . 359 
Commissioners act gratis if the assignees have no 
effects .... 381 

COMMITMENT. See Examination, Last. 

Commissioners cannot commit for punishment . • 185 
How made out ^ , , . . 185 

Form of commitment . . . 186 

When the time has been enlarged . , . 190 

Upon an adjourned examination . • • .191 
May be made to any prison • . • 192 

Bankrupt discharged by Habeas Corpus . . 192 

Form of a warrant to bring th^ bankrupt for further 

examination • • • • • 192 

When he should be discharged by the commissioners 193 
Form of the warrant to discharge . . . 193 

There can be no commitment for not answering the 

assignees . • . • 422 

The Chancellor cannot di^harge upon petition but j^ 

\ by recommendation to the commissioners . . 295 

Upon a Habeas Corp'us the Chancellor remanded 
and recommended fijrther enquiry . . . 296 

COMPOSITION. " .>c 

^ Entered into, and the conditions not complied with 

before bankruptcy, what may be proved • . 379 
COPYHOLDS. 

To be conveyed to the assignees . • 226 

4 CONSENT. 

A party precluded from objectmg to that to which 
he gave . . . . . • 120 

COSTS. 

Discharged by a certificate . . . • 292 
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CIOSTS — Continued. 

When they follow the debt . . . 293 
If solicitor's bill is taxed, and one-sixth taken off, 

be pays costs of taxation • . • 302 

A creditor who removes a debt entitled to coists • . 315 
The Chancellor will order the petitioning creditor to 

pay the solicitor's bill if there are no effects . • 381 
The solicitor is liable to pay the fees of the comitnis- 

sioners • • . • • 382 
COVENANT. 

To transfer stock when it can be [Proved • • 365 

CREDITORS. 

Major part in value consent to sue in equity, refer, or 

compound a debt . • • . 233 
DEPOSITIONS. 

Affirmation by a quaker upon the acceptance of the 

bankrupt ... • • . d9 

By an attorney . • • , . 101 

Upon policies of insurance • • • 101 

By a creditor who has a mortgage • • • 103 

By a bankrupt and his assignees • • • • 104 

Upon a decree ' . . . • 105 

By a surety ^ • . • . 196 

By an accommodation acceptor • • • 107 

By one partner under the commission of another • 108 
Memorandum that a surety bos paid a creditor who 

has proved ■ . . • . . 109 

Consent that debt should be expunged . ' . Ill 
Before a master extraordinary • • .111 
In the case of a country bank • • .112 

Necessary in the case of a member of parliament • 445 
DIVIDEND. 

When to be made • • • . 239 

Hew advertised . . . • • 239 

How assignees are summoned to make • . 239 

When the commissioners ought to order a dividend 241 
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DIVIDEND— Con^wMed. 

AdvertiseineBt for a dividend • , , 242 

Claims when stnick out . . • • 243 

No dividend now upon admission . • 243 

The assignees, how examined • • • 243 

The deht cannot be disputed upon a petition for a 

dividend • • • . .411 

The assignees ordered to pay a dividend with inte- 
rest and costs • • ... '411 
Upon a petition for the dividend and a petition to 
expunge the debt, the dividend will be prdered, 
but costs reserved . -.^ . . . 444 
DOCKET. <i 

The act of bankruptcy may be after the docket is 
struck • • . . • 300 

ELECTION. 

When by an execution . • . • 299 

The petitioning creditor ueed not relinquish an 
^ ^ action till he prove* under the commission at the 

opening . • • • • 41] 

:A joint debt proved under a separate commission, |^ 

another partner may be arrested • . 412, 432 

If a creditor proves under a second commission, 
thouoh he does not receive fifteen shillings in the 
pound, he cannot now bring an action for the || 
remainder t^ . .«. . • . • 432 

EVIDENCE. See Witness/ ' 



A written declaration of the debt by the bankrupt 
not evidence unless written before the commis- 
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sion .••.•< 

A creditor cannot prove the trading or act of bank- 
ruptcy . . • • 892 
He may be admitted to defeat a commission . • 392 
Bankrupt's admissioiis before the commissioners are 

evidence against himself . • • 395 

What a man bwears under another commission not 
evidence to prove usury under his own • . 369 
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EVIDENCE— Con^iniierf. ;i : 

In an action by the bankrupt, his admisuoi^ before 
the commissioners is evidence of tb^ petitioniDg 
creditor's debt . . _. -' . - 431 

Bankrupt's examination before another commission 

not evidence under his own • • . 396 

What is secondary evidence of a certificate, .where 

there has been notice to produce it . • 396 

Evidence of petitioning creditor's debt, how preserved 441 
Proof of the execution of the bond to the Chancelloir 
not evidence of the commission • \ • 443 

EXAMINATION, LAST, . . w -xi;. ; ■: * 

Of partners >.i • * tn • » • 177 

Memorandum of the adjournment of • ^. • 178 

Adjournment of, when the time is enlarged • • 179 



If taken in private should be read jpi^blicly after 
wards 



179 
179 

191 
181 

182 

184 

184 



Need not be adjourned over a Gazette day ; 
Bankrupt signs his last examination 
Consequence if it is false 
V* The form of it 

Proper examination of the bankrupt • "' .. 

The balance sheet, how made 
The commissioners can only commit till they obtaii 
* ■ a satisfactory answer *. : , .185 

May commit if the answer is incredible . .185 

EXECUTION. 

Creditor who has sued out a writ, but has not charged 

bankrupt in execution, may prove . . 299 

But not if he has charged him in execution afterwards 299 
Before the act of bankruptcy on the same daygood 429 
FACTOR. 

Factor, if he can sue for a debt, he may sue out a 

commission ..... 423 

If the principal gives notice to the buyer to pay to 
him 9 the factoT catvTvol %ax^ owi ql commission . • 423 
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GUARANTEE. See Bond. 
GUILDHALL. 

What meetings held there . . 117 

Choice of assignees^ how to he held there when it is 
shut . . . .119 

ILLEGAL DEBT. 

J'- 

Cannot be proved . . . . 368 

INTEREST. 

Upon notes and bills, when to be proved in bank- 
ruptcy . . . . 366, 367 
When paid upon a surplus . •' • 366^ 367 
Not payable in consequence of a deposit • • 367 
May be paid w^f^ a discl^rge is given by mistake • 367 
JOINT CREDITOi^'^^' 

Joint creditors caiinot prove under a separate com- 
mission, if there is any joint property wortli 
recovering . • . . 340 

JUDGMENT. 

Creditors by j udgment have no lien upon the bank- 
rupt's laiKl ..... 434 

LEASE. See Alienation. 

Lease deposited when it may be sold . . 306 

The Chancellor can order a lease to be given up if 

the assignees refuse it • • . • 417 

If there is a covenant to leave straw, dung, &c. the 

assignees are not entitled to them if they do not 

take the lease . • • .417 

The Chancellor will not make an order respecting 

an agreement for a lease . . . 417 

The assignees may have time to elect . .418 

Specific performance of an agreement for . t 303 
Lease and release . ... . • 226 



i .- 



■ -^ 



462 Index. , 

LETTER OF ATTORNEY. 

To vote for assignees • • • • 122 
The execution of it must be proved by a sabscribiDg 

witness • » ' • • 123 

Affidavit of the execution . • ' • • 124 

To sign the certificate • • • 200 
Difference between it and" the letter of attorney to 

vote for assignees ^^ . • 200 

Not necessary to contain more powers • • 202 

Affidavit of the due execution . • • 202 
Exhibited • • • .203 

One creditor alone must give the letter of attorney • 203 

The letter of attorney taken to the;fiankrapt Office 203 
UEN. ■■ *. .•^^>^' 

No lien after bankruptcy • ** • • 355 

An attorney has a lien upon costs in bankruptcy • 355 

Has no lien upon the proceedings • • 356 

Has a lien when the object fails • • • 356 
Lien upon real estates, though bills of exchange 

given for the purchaise . • . 357 
The lien not discharged, though a bill of excbfuige 

be given and a receipt in full • . • 357 

Is discharged when another lien is substituted • • 358 
Judgment creditors have no lien upon the bankrupt's 

land . . . .434 

If the drawer of bills deposits securities with the 

acce[)tor, the holders have no lien upon them . . 429 

LIMITATIONS. 

Debts barred by the statute of limitation cannot be 

proved .... 296 

When six years past before and after commission . 298 

When six years completely after it . • 299 
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390 

300 

391 
393 
440 

119 
117 
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NOTICE. 

Notice of disputing the commission to be served 
upon the party or his attorney 

Notice must be given to assignees, though not 
declared against as assignees • • • 

If a creditor proves a debt, and an action is brought 
against him, he may give notice 

What may be done where there is no notice . . . 

When omitted, how it may be admitted « • 

MAJOR PART. 

Meaning of • • • • 

MEETING. 

Second public • • . • • 

MEMBER OF PARLIAMENT. 

What necessary to prove a compelled act of bank- 
ruptcy against 
PARTNEEL 

If one partner draws bills of exchange upon other 
partners, when they may be proved under both 
commissions . • • . 369 to 377 

One partner may prove what he pays for a bankrupt 
partner after his commission . • 342, 438 

One partner rfeires and transfers to another the joint 
effects, be does not perform the conditions, the 
property ii joint .... 

How the creditors ai*e relieved in the case of a 
dormant partner 

Solvent partn^ may prove the bankrupt's share if 
he indemnifies his estate • o 

One partner left in possession of the joint effects 

Visible partner becomes bankrupt, whether the 
effects are separate or joint with the dormant 
partner . . . . 

Partnership, evidence of . . 

How security is extended to new partners . . 

How administratrix, a partner, and bankrupt may 
prove 



343 
344 

438 
424 
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PETITION. 

If an attorney writes auihenHcfaed initend isS attested 

to a petition, it it sufficient • • • 3 

Petition to stay certificate • • • 435 

PETITIONING CREDITOR. 

Petitioning creditor may be permitted to defend an 

action instead of the assignee • • • 407 

Petitioning creditor's debt not to be examined into 
' ' without consent of commissioners • • 358 

May be for goods sold^ though a judgment has 
been entered up • • . . 300 

PRIVATE MEETINGS . . ,235 

"What the witnesses may be compelled to answer • 236 
PROCEEDINGS. 

Depositions before commissioners at a private meet- 
ing, part of • • • • 2d4 

May be inspected by an order from the Chancellor • 294 

May be stayed when the Chancellor directs an 
action .... 406 

Or if a sufficient sum or fund is offered for the pay« 
mcut of the debts • . . 40G 

PROCLAMATION. 

For the bankrupt to surrender • ", . , 180 

PROMISSORY NOTE. 

To pay Bank of England notes is not good, and can 
only be proved against him from whom it was 
received • • . . 440 

PROOF OF DEBTS. See Covenant and Bills of 
Exchange 

By an agent . . . .303 

Equitable debt may be proved . . 363 

Illegal debt cannot be proved . . 368 

There can only be a proof for the sum actually due 

at the time of the proof . . . 385 

But upon an accommodation bill the whole may be 
proved till the whole debt with interest is paid . , 386 
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PROOF OF ViEVK.— Continued. 

Observations upon that case • • . 887 

Undertaking to pay a note without indorsing, how 

to be proved • • • . 389 

Dividends being ordered upon a bill of cxchangejiii 

one commission, there can only be proof for the 

remainder • • • • . 441 

When claiios are considered as proofs with respect 

to dividends • • • • • 4tt 

Proof by administratrix for the intestate's children 427 
If a man proves what i^ false, he thall prove 

nothing • . . • 315 

PROTECTION. 

The crown may arrest the bankrupt at any time, 

except attending the commissioners . • 317 

To a creditor attending to prove a debt « . 288 

To a bankrupt^ though his summons is not indorsed 288 
RELATION. 

Nothing can now be disturbed in bankruptcy prior 

to the petitioning creditor's debt supporting the 

commission • . » 360, 361 

A debt contracted before the act of bankruptcy 

which supports the commission, may in all cases 

be proved • , • • 361 

Reputed owner . ... 287 

SCRIVENER. 

Who is a scrivener • . . • 391 

SET-OFF. 

With the broker of an underwriter, a bankrupt . 309 
No set-off between the banker of a bankrupt's - 

estate, if he becomes bankrupt, and the assignees, 

who have placed money in his hands • . 309 

Set-off with goods deposited . . . 313 

A principal and surety may set-off against a debt 

to the principal .... 314 

What losses may be set off by an insurance broker 314 
Vol. III. H h 
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SET-OFF.— CoM/miftfd. 

Set-off, when one or more partners become bankrupt 313 
The Chancellor will restrain an action by the 
assignees, if the commissioners certify the 
balunce is against them • • • 316 

A debt from the bankrupt to a wife cannot be set off 

against a debt due from the husband . • 383 

How a surety for a debt by instalments shall set off 
what has been received . . . 384 

SHIPS. 

Repairs of, lien for • . • • 352 

Mortgagees registered as owners are liable as owners 418 
No lien for money lent to repair without an instru- 
ment of hypothecation • . . 427 
SHORT BILLS. 

Short bills, when the amount returned to the owner 334 
Short bills, how withdrawn • • . 4(J9 

The amount of received by tihe assignee must be 
]\iid to the indorser to the bankrupt • . 354 

SOLICITOR 

To the commission may be chosen by a majority of 

assignees ..... 3r>(> 

Sol ioi tor's bill taxed . . .302 

SI ITS. 

Ill ctiuity by assignees . • . 233 

-Autliority to assignees to couimencc . . . 235 
The bankrupt ought not to bo joliud with the 
assignees for a specific performance • . • 401) 
-lUPERSLDE. 

The Chancellor in a clear case will buiiersede the 

Ciiiuiiiissioii and refusf! an issue . . • 444 

'Y\\L' bankrupt may pttition to supersede, though 

under coinmitmt^iit . , , . 4^*^ 

A commission will be superseded if it is the com- 
mission of tht' bankrupt . . » 410 
W'iicn a \)r\or si'\vATvv\.e, vr^vMrevWalou U su^erseded^ the 
joint estate i\\ ^ ^YvV5 \\\^ cqs\& % % \"* 
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SUPERSEDE— Con<inii£(7. t 

No objection that a separate creditor for a large debt^- 
caaaot vote in the choice of asfiigneeft • • 4L9 

A creditor who has proved may petition to lupenede 420 

4 contract not to oppose a petition to supersede 
fraudulent and void , • • 420 

Separate commissions will not be superseded till the 
joint commission is proceeded in , • 421 

Not superseded because not sued out by an attorney 
of the court • • • • • 421 

A creditor may insist upon having his debt paid in - 
full, or he will petition to supersede the com- 
mission • • • • • • 422 

SURETY. 

If the surety pays after the creditor has proved, he 
is not obliged to adopt his proof • • 41 4^ 428 

If the drawer is merely a surety for the acceptor, and ' 
receives a dividend under the proof of the holder, 
he cannot afterwards sue the acceptor, otherwise 
he might ..... 412,426 

If the surety pays the arrears of an annuity accruing 
due after the bankruptcy, he may prove them 
under the commisbion . • . 416 

SURRENDER. 

If the bankrupt does not surrender how the com- 
missioners wait for him . . . . 179 

Memorandum when he does not surrender . . 180 
TRIAL. 

Where a new trial is to be moved for ... 407, 431 
TRU^rT. 

Trust interest not assignable . . . 304 

TUIJSTLE8. 

Must join in signing a certificate . . . 434 

If they lend to a trader, who fails, it is a breach of 
trust ...... 362 

' e loss sustained by a breach of trust may be 
'•ovcd under the comm'\s%\ov\ o5 ^\v^^\vJL%^^'^ ^^'''^ 



.■*• <• 



468 Index..:, 

Page, 

USURY, 

Cannot be proved by the bankrupt alone • ' • 36S 

What is evidence in usury • • . ^369 

. A creditor to prove his debt must swear it was free 

from usury • • • • • 309 
WITNESSES. 

How to attend • • • . , 294 

At a private meeting • • • . 236 

What they may be compelled to answer • . 236 

Summons to attend . • • • 236 

Second summons not necessary • • . 236 

When expenres paid . • • • 236 

Summons personally served • • • 236 

Warrant to bring . . • • . 237 
A creditor who has sold his debt may 1>e a witness 

for the assignees • . . . • • • 430 
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